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Court of Appeals of the District of Columbia 


No. 5362. 


Good Manufacturing Co., Appellant, 

vs. j 

David Burnet, Commissioner of Internal Revenue. 

No. 5363. 


Good Manufacturing Co., Inc., Appellant, 

vs. | 

David Burnet, Commissioner of Internal Revenue. 

No. 5364. j 

Art Brass Co., Appellant, | 
vs. 

David Burnet, Commissioner of Internal Revenue, 

and No. 5365. 

j 

The Metal Crafters, Inc., Appellant, 

vs. 

I 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 19840. 

i 

Good Manufacturing Co., ! 

* j 

V, | 

Commissioner of Internal Revenue. 

j 

For Taxpayer: Henry Brack, C. P. A.; Louis E. Spieg- 
ler, Esq., N. Norman Mayer, Esq. 

For Commissioner: W. F. Gibbs, Esq., P.M. Clark, Esq., 
A. H. Murray, Esq. 
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Docket Entries. 

1926. 

Sept. 9. Petition received and filed. Taxpayer notified. 

10. Copy of petition served on General Counsel. 

Oct. 30. Answer filed by General Counsel. 

Nov. 5. Copy of answer served on taxpayer—Gen. Cal. 
1928’. 

Aug. 28. Notice of hearing Oct. 22, 1928. 

Sept. 4. Motion to consolidate for hearing with dockets 

19841 & 19842 filed by taxpayer. 

4. Motion to consolidate for hearing with dockets 
34244 filed by taxpayer. 

6. Motion to consolidate with dockets 19841 and 

19842 granted. 

“ 6. Motion to consolidate granted. 

“ 14. Application for order to take depositions filed by 

taxpayer. 

“ 14. Amendment to petition tendered by taxpayer. 

“ 19. Order to take depositions of Constantin Rieg- 

ger et al. entered. 

Oct. 10. Motion for leave to amend petition filed by tax¬ 
payer. 

il 12. Depositions of Constantin Riegger. et al. filed (2) 
Com. served by notary. Taxpayer served by 
Board. 

“ 12. Hearing set Oct. 17, 1928 on motion to amend. 

“ 13. Copy of motion and Amendment served on G. C. 

“ 17. Hearing had before Mr. Arundell on taxpayer’s 

motion to amend. Granted 60 days to answer. 

“ 19. Order that amended petition be received and 

Commissioner usual time to answer entered. 

“ 19. Application for subpoena filed by taxpayer. (No 

action taken.) 

“ 20. Answer to amendment to petition filed by G. C. 

Copy served Oct. 25th. 

“ 22. Hearing had before Mr. Lansdon on the merits. 

Brief due in 30 days. 

Nov. 16. Transcript of hearing Oct. 22 filed. 

“ 20. Order extending time to Dec. 2, 1928 to file tax¬ 

payer’s brief entered. 

“ 21. Motion for extension to Dec. 15, 1928 to file brief 

filed by G. C. 

“ 23. Motion granted to Dec. 15th. 
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1928. | 

Dec. 4. Brief filed by taxpayer. 

“ 14. Brief filed by G. C. 

1929. 

Feb. 25. Findings of Facts and Opinion rendered — Mr. 

Lansdon—Decision will be entered under rule 50. 

Apr. 24. Motion to correct findings of fact filed by tax¬ 
payer. 

2 

i 

May 7. Notice of Settlement filed by G. C.j 

“ 10. Hearing set June 4,1929. ! 

June 4. Hearing had before Percy W. Phillips, Div. 11 
on settlement under rule 50. 

“ 4. Order to strike from Day Cal. of June 4 and con¬ 

tinue to Day Cal. of July 10, 1929 ifor hearing on 
settlement under Buie 50 entered, j Div. 11. 

July 2. Order correcting findings of fact and denying 
petitioner’s motion entered. 

“ 10. Hearing had before Charles M. Trammell, Div. 

2 on settlement under Rule 50. Assigned to Mr. 
Lansdon for order. 

“ 12. Decision entered, Wm. C. Lansdoh, Div. 8. 

Nov. 16. Petition for review by District of Columbia Court 
of Appeals with assignments of error filed by tax¬ 
payer. 

“ 16. Stipulation that case be reviewed by Court of 

Ap. of the District of Columbia filqd. 

“ 16. Proof of service of petition for review filed. 

“ 16. Supersedeas bond of $4,723.84 .approved and 

ordered filed. 

“ 16. Statement of evidence lodged, proof of service 

thereon. I 

“ 16. Notice of lodgment of statement of evidence with 

hearing notice 12-3-29, proof of service thereon. 

“ 22. Notice of the appearance of Loui£ E. Speigler & 

N. Norman Mayer attorneys for taxpayer filed. 

Dec. 3. Hearing had before Mr. Lansdqn, Div. 8, ap¬ 
proval of statement of evidence, i 

1930. | 

Jan. 13. Motion for extension of 60 days to transmit rec¬ 
ord filed by taxpayer. 

“ 15. Order enlarging time to 3-15-30 for preparation 

of evidence and delivery of record entered. 
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1930. 

Mar. 10. Motion for extension of 60 days to transmit rec- 
ord filed by taxpayer. 

“ 11. Order enlarging time to May 15, 1930 for prepa¬ 

ration of evidence and transmission and delivery 
of record papers sur petition for review entered. 

May 13. Motion for extension of 60 days to file record 
filed by taxpayer. 

“ 14. Order enlarging time to July 14, 1930 for prepa¬ 

ration of evidence and transmission and delivery 
of record entered. 

July 10. Motion for extension of 60 days to file record 
filed by taxpayer. 

“ 12. Order enlarging time to Sept. 15, 1930 for de¬ 

livery of record sur petition for review entered. 

Sept. 18. Motion for extension of 60 days to file record 
filed by taxpayer. 

Nov. 14. Motion for extension to Jan. 15, 1931 to file rec¬ 
ord filed by taxpayer. 

“ 26. Copy of order substituting David Burnet in place 

of Robert H. Lucas filed. 

3 

1931. 

Jan. 14. Motion for extension to March 15, 1931 to file 
record filed by taxpayer. 

Mar. 5. Agreed statement of evidence approved and 
ordered filed. 

Feb. 24. Agreed praecipe filed. 

“ 24. Request to have certain exhibits attached to state¬ 

ment of evidence filed. 

Now, March 13, 1931, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S’. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Filed Sept. 9, 1926. 

United States Board of Tax Appeals 


Docket No. 19840. 

Good Manufacturing Co., 303 East 134th j Street, New 

York, N. Y., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition . 1 

The above named petitioner hereby applies for a re¬ 
determination of the deficiency set forth by j the notice of 
deficiency (IT :CR :D-60D) dated August 2,11926, and as 
the basis of its proceeding alleges as follows: 

I. The petitioner is a corporation organized under the 

laws of the State of New York, with its principal office at 
303 East 134th Street, New York, N. Y. j 

II. The notice of deficiency (a copy of whijjh is attached 

and marked Exhibit A) was mailed to the petitioner on 
August 2, 1926. | 

III. The taxes in controversy are corporation income 
and profits taxes for the year 1920 and amount to 

$2,641.09. | 

5 IV. The determination of tax contained in the 

said notice of deficiency is based upon! the following 
errors. j 

(1) The Commissioner has erroneously' consolidated 
the petitioner with the Art Brass Company of 299 E. 134th 
Street, New York, N. Y. 

(2) The Commissioner has erroneously reduced invested 

capital as of January 1, 1920 by additional income and 
profits taxes claimed by him to be due from the taxpayer 
for the year 1918. j 

(3) The Commissioner has erroneously reduced invested 
capital as of January 1, 1920 on account of income and 
profits taxes for the year 1919 pro rated as of the quarterly 
due dates in 1920. This adjustment is based upon a tax 
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of $12,394.96, whereas the tax paid during 1920 on account 
of 1919 income was only $10,163.93. The difference of 
$2,231.03 represents an additional tax based on 1919 income 
which the Commissioner claims to be due from the tax¬ 
payer. 

(4) The Commissioner has erroneously reduced invested 
capital on account of a dividend purported to have been 
paid out by the taxpayer on January 15, 1920, whereas no 
dividend was paid on said date. 

V. The facts on which the petitioner relies as to the 
basis of this of this proceeding are as follows: 

(1) The petitioner is a Corporation organized under the 
law’s of the State of New York, with its principal office at 
303 East 134th Street, New York, N. Y. 

(2) On December 31, 1919 it had capital stock issued 
and outstanding of a par value of $190,000. divided into 

1900 shares of a par value of $100. each. 

6 (3) During the year 1920 there was issued $45,000. 

of nonvoting preferred stock divided into 450 
shares of a par value of $100. each. These shares were 
outstanding on December 31, 1920. 

(4) During the year 1920 the common stockholders of 
the petitioner, the number of shares of common capital 
stock owrned by each, and the percentage of each stock¬ 
holder’s holdings to the total outstanding were as follows: 


Stockholders. 

Shares. 

Per cent. 

C. Riegger. 

. 817 

43 

A. F. Riegger. 

. 817 

43 

F. H. Samuels. 

. 95 

5 

Wm. M. Cronyn. 

. 95 

5 

F. Biedemeister. 

. 38 

2 

A. M. Piers. 

. 38 

2 

Total . 

.1,900 

100 


(5) The Art Brass Company is a Corporation organized 
under the laws of the State of New York with its principal 
office at 299 East 134th Street, New York, N. Y. 

(6) On December 31, 1919 the Art Brass Company had 
Capital stock issued and outstanding of a par value of 
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$120,000. divided into 1200 shares of a par value of $100. 
each. 

(7) During the year 1920 there were no changes in the 
number of shares of capital stock of the Art Brass Com¬ 
pany issued and outstanding. 

(8) During the year 1920 the stockholders of the Art 
Brass Company, the number of shares of capital stock 
owned by each, and the percentage of eacli stockholder’s 
holdings to the total outstanding were as follows: 

7 Stockholders. Shares. 

C. Riegger.j 420 

A. F. Riegger.j 420 

F. H. Samuels.j 120 

Wm. M. Cronyn. 120 


R. D. Snowden 


120 


Per cent. 

35 

35 

10 

10 

10 


Total .1,200 


100 


(9) The Good Manufacturing Company and the Art 
Brass Company had no intercorporate relationships. 

(10) The petitioner paid an income and profits tax of 
$10,353.42 on its income for 1918. The Commissioner de¬ 
termined that the correct tax is $20,685,201 and addressed 
an additional tax of $10,331.78. This tax was paid under 
protest in 1925 and a claim for refund therelof filed. 

(11) The petitioner paid an income and profits tax of 
$10,163.93 on its income for 1919. The commissioner has 
determined that the correct tax is $12,394.^6 and has pro¬ 
posed to assess a deficiency of $2,331.03. j The petitioner 
has appealed to the United States Board of Tax Appeals, 
which appeal has not yet been decided andj has not as yet, 
paid the additional tax of $2,231.03. 

(12) Since its incorporation, the petitioner has made a 
practice of crediting stockholders’ surplus j accounts at the 
end of each year with their respective proportions of the 
profits earned by the corporation during the year. No 
formal declaration of dividends has ever been made by the 
corporation nor has there been any other Corporate action 
authorizing the distribution of the annual profits among the 
stockholders. 

There was debited to these “stockholders surplus ac¬ 
counts” the amount paid from time to time by the Corpora- 
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tion to the several stockholders. These accounts were cred¬ 
ited at the end of each year with six per cent of the average 
balances. 

On December 31, 1919 the total of said “ stockholders 
surplus account” was $38,565.96. 

8 (13) On January 15, 1920 there was credited to 
these accounts a total of $38,605.18, which amount 

represents the net profit for 1919 after providing for Fed¬ 
eral Income Taxes on such profits. On October 1, 1920, 
these accounts were debited with a total of $40,000.00 which 
amount was credited to Preferred Capital Stock Account 
and preferred stock issued therefor. On November 1, 1920 
the accounts were debited with $5,000, which amount was 
likewise credited to Preferred Capital Stock and Preferred 
stock issued therefor. During the year 1920 additional 
amounts were contributed by the stockholders which were 
credited to these accounts in an aggregate amount of $12,- 
085.57, leaving a balance in the stockholders surplus ac¬ 
counts on December 31, 1920, of $44,256.71. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and stay the Commissioner from assessing 
an additional tax of $2,641.09 for the year 1920. 

HENRY BEACH, 

Counsel for the Petitioner, 

52 Broadway, New York, N. Y. 

9 State of New York, 

County of Bronx, ss: 

C. Reigger being duly sworn says that he is the president 
of the Good Manufacturing Company, the petitioner, and as 
such president is duly authorized to verify the foregoing 
petition, that he has read the said petition, or had the same 

read to him, and is familiar with the statements therein 
contained, and that the facts therein stated are true, except 
as to those facts stated to be upon information and belief, 
and those facts he believes to be true. 

(Signed) C. RIEGGER. 

Sworn to before me this 25th dav of August, 1926. 

FREDERIC A. WICHELSON, 
Notary Public, N. Y. Co. No. 199, Reg. No. 7072. 

Cert, filed in Bronx Co. No. 22. 

Commission expires March 3d, 1927. 
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Copy of Notice of Deficiency. 

Treasury Department, Washington. 

IT :CR :D-60D. EAB. ! 

Aug. 2,1926. 

Good Manufacuring Company, 

303 E. 134th Street, 

New York, N. Y. 

j 

Sirs: 

An examination of your income and profits tax returns 
and of your books of account and records and those of your 

affiliated companies discloses an additional tax: for the year 
1920 of $2,641.09 and no change in tax liability for 1921 as 

shown in the attached statement. j 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days tfrom the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any Such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 

decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice j and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver ojf your rights 
to file a petition with the United States — of Tax Appeals 
on the inclosed Form A, and forward it to the Commissioner 
of Internal Revenue, Washington, D. C., for the attention 
of IT :CR :D:—60D :EAB. 


i 
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In the event that you acquiesce in a part of the determina¬ 
tion, the waiver should be executed with respect to the 

items to which you agree. 

Form 882. 

Respectfully, 

D. H. BLAIR, 

Commissioner , 

(Sgd.) By C. R. NASH, 

Assistant to the Commissioner. 

11 IT :CR :D. EAB. 

Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Company. 

Year. 

Form. 

Good Manufacturing Company. 

. 1920 
1921 

1120 

1120 

Tax Liability. 

Company. 

Year. 

Deficiency. 

Good Manufacturing Company. 

. 1920 
1921 

$2,641.09 

None 


Revenue Agent’s report dated November 21, 1925 has 
been made the basis of adjustments which are fully ex¬ 
plained in schedules attached to Bureau letter dated April 
24,1926 addressed to Art Brass Company, New York, N. Y. 

Waivers which will expire December 31, 1926 are on file 
covering the years 1920 and 1921. 

Inasmuch as no additional information has been submit¬ 
ted in your brief sworn to May 24, 1926 the Bureau holds 
that the adjustments which produce the above states re¬ 
sults are correct. 

Now, March 13, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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12 Filed Oct. 30, 1926, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

i 

Docket No. 19840. 

i 

. 

i 

Good Manufacturing Company, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

I 

Answer. 

| 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, ad¬ 
mits and denies as follows: 

I. Admits the allegations contained in paragraph I of the 
petition. 

II. Admits the allegations contained in paragraph II of 

the petition. j 

III. Admits the allegations contained in paragraph III 
of the petition. 

IV. Denies the Commissioner erred as alleged in para¬ 

graph IV, sub-paragraphs (1), (2), (3) and (4) of the peti- 
tion. | 

V. Denies generally and specifically each and every alle¬ 
gation set forth in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue . 

i 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney, 

Bureau of Internal Revenue. \ 

Now, March 13,1931, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ . S. Board of Tax Appeals . 

i 

i 
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13 Filed Oct. 19,1928. 

Before the United States Board of Tax Appeals. 

Docket No. 19840. 

Good Manufacturing Co., Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amendment to Petition. 

The petition heretofore filed with the United States 
Board of Tax Appeals by the above named petitioner is 
hereby amended as follows: 

By adding to Paragraph 4 the following 

(5) The Commissioner has erred in determining the con¬ 
solidated invested capital of the Petitioner, the Art Brass 
Company and the Good Manufacturing Co. Inc. by failing 
to include in invested capital $45,000 of preferred stock 
issued by the Good Manufacturing Co. Inc. during the year 
1920. 

The petition is further amended by adding to Paragraph 
5 the following: 

(14) On October 1st, 1920, the Good Manufacturing Co. 
Inc. issued $45,000 of preferred stock for cash. The Com¬ 
missioner failed to include any part of this $45,000 in the 
consolidated invested capital. 

HENRY BRACH, 

Counsel for the Petitioner, 

30 Broad St., New York, N. Y. 

14 State of New York, 

County of Bronx, ss: 

C. Riegger, being duly sworn says: 

That he is the President of the Good Manufacturing Co. 
Inc., that he has verified the foregoing amended petition, 
that he has read the said amended petition or had the same 
read to him, and is familiar with the statements therein 
contained, and that the facts therein stated are true, except 
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as to those facts stated upon information and belief, and 
those facts he believes to be true. | 

C. RIEGGER. 

Subscribed and sworn to before me this 12th day of Sep¬ 
tember, 1928. 


[Seal of F. Biedenmeister, Notary Public,j 

County.] 


Westchester 


F. BIEDENMEISTER, 
F. BIEDENMEISTER, 


Notary Public , Westchester County . 

Certificate filed in Bronx County No. 52. | 
Commission expires March 30, 1929. 


Now, March 13, 1931, the foregoing amendment to pe¬ 
tition certified from the record as a true copy! 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 


15 Filed Oct. 20, 1928, United States Bbard of Tax 

Appeals. 

United States Board of Tax Appeals. 

| 

I 

Docket No. 19840. j 

i 

! 

Good Manufacturing Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition 

j 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the amendment to the petition of the 
above-named taxpayer denies the material allegations con¬ 
tained therein. 





14 


GOOD MANUFACTURIN'G CO. ET AL. VS. 


Wherefore it is prayed that the taxpayer’s appeal be 
denied. 


C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 


Of Counsel: 

PHILIP M. CLARK, 

Special Attorney, Bureau of Internal Revemie. 
PMC/MT. 


Now, March 13, 1931, the foregoing answer to amend¬ 
ment to petition certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 


B. D. GAMBLE, 
Clerk U. S. Board of Tax Appeals. 
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Docket No. 34244. 


Good Manufacturing Co., Inc., 

vs. 

Commissioner of Int. Rev. 


For Taxpayer: Henry Brach, C. P. A.; Louis E. Spiegler, 
Esq., N. Norman Mayer, Esq. 

For Commissioner: P. M. Clark, Esq., A. H. Murray, 
Esq., P. S. Crewe, Esq. 

Mr. Lansdon, Member. 

Docket Entries. 

1928. 

Jan. 24. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 25. Copy of petition served on General Counsel. 

Mar. 24. Answer filed by G. C. 

‘‘ 26. Copy of answer served on taxpayer—gen. cal. 

Sept. 4. Motion to consolidate for hearing on Oct. 22,1928, 
with dockets 19840, 19841 and 19842 filed by tax¬ 
payer. 

“ 6. Motion to consolidate granted. 

Oct. 22. Hearing had before Mr. Lansdon on the merits. 
30 days to file briefs. 


DAVID BURNET, COMMR. INT. REV, 


15 


1928*. 

Nov. 16. Transcript of hearing Oct. 22, filed, j 

“ 21. Motion for extension to Dec. 15, 19281 to file brief 

filed by G. C. See 19840. j 

“ 23. Motion granted to Dec. 15th. 

Dec. 4. Brief filed by taxpayer. See 19840. j 

“ 14. Brief filed by G. C. See 19840. 

1929. | 

Feb. 25. Findings of Facts and opinion rendered, Mr. 

Lansdon. Decision will be entered uhder rule 50. 

May 7. Notice of settlement filed by G. C. See 19840. 

“ 10. Hearing set June 4, 1929 on settlement. 

June 4. Hearing had before Percy W. Phillips, Div. 11 
on settlement under Rule 50. 

“ 4. Order to strike from Day Cal. of 6-4-29 and con¬ 

tinue to Day Cal. of 7-10-29 for hearing on set¬ 
tlement under Rule 50 entered. 

July 2. Order correcting findings of fact and denying 
petitioner’s motion entered. 

“ 10. Hearing had before Charles M. Trammell, Div. 2 

on settlement under Rule 50. Assigned to Mr. 
Lansdon for order. Div. 8. 

“ 12. Decision entered, W. C. Lansdon, DiV. 8. 

Nov. 16. Supersedeas bond for $4,723.84 approved and or¬ 
dered filed. See 19840. j 

“ 16. Stipulation to have case reviewed tjy the Ct. of 

Appeals of D. C. filed. 

“ 16. Petition for review to Ct. of Appeals of D. C. v 

with assignments of error filed by taxpayer. 

“ 16. Proof of service filed. 

“ 16. Statement of evidence lodged. 

“ 16. Proof of service and notice of hearing on Dec. 3, 

1929, filed. ' j 

“ 23. Notice of appearance of Louis Spifegler and N. 

Norman Mayer as counsel for taxpayer filed. 

17 ! 

Dec. 3. Hearing had before Mr. Lansdon, Div. 8—ap¬ 
proval of statement of evidence. 

1930. 

Jan. 13. Motion for extension of 60 days to transmit 
record filed by taxpayer. See 19840^ 
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1930. 

Jan. 15. Order enlarging time to Mar. 15, 1930, for prep¬ 
aration of evidence and delivery of record papers 
snr petition entered. 

Mar. 10. Motion for extension of 60 days to transmit rec¬ 
ord filed by taxpayer. 

“ 11. Order enlarging time to May 15, 1930, for prep¬ 

aration of evidence and transmission and deliv¬ 
ery of record pepers entered. 

May 13. Motion for extension of 60 days to transmit 
record filed by taxpayer. 

July 10. Motion for extension of 60 days to transmit 
record filed by taxpayer. 

May 14. Order enlarging time to July 14, 1930, for prep¬ 
aration of evidence and transmission and delivery 
of record entered. 

July 12. Order enlarging time to Sept. 15, 1930, for prep¬ 
aration of evidence and delivery of record en¬ 
tered. 

Sept. 18. Motion for extension of 60 days to file record 
filed by taxpayer. 

Nov. 14. Motion for extension to Jan. 15, 1931, to file 
record filed by taxpayer. 

“ 26. Certified copy of order substituting David Burnet 

Commissioner in place of Robt. H. Lucas filed. 


1931. 

Jan. 14. Motion for extension to March 15, 1931, to settle 
evidence filed by taxpayer. 

Mar. 5. Agreed statement of evidence approved and or¬ 
dered filed. 

Feb. 24. Agreed praecipe filed. 

“ 24. Request to attach certain exhibits to statement 

of evidence filed. 


Now, March 13, 1931, the foregoing docket entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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18 Filed Jan. 24, 1928. j 

| 

Before the United States Board of Tax Appeals. 

l 

Docket No. 34244. I 

Good Manufacturing Co., Inc., Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . i 

The above named petitioner hereby applies for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:CR:- 
E-60D-HGF) dated December 15, 1927, and as the basis 
of its appeal sets forth the following: 

I. The petitioner is a domestic Corporation duly incor¬ 
porated under the laws of the State of New jYork, with a 
principal office at 303 East 134th Street, New York, N. Y. 

II. The notice of deficiency (a copy of which is attached 

and marked Exhibit “A”) was mailed to the petitioner 
on December 15,1927. I 

III. The taxes in controversy are income taxes for the 
calendar year 1924 and amount to $56.16. 

IV. The determination of tax set forth iii said notice 
of deficiency is based upon the following error: 

19 1. The Commissioner has erroneously! held that the 
Good Manufacturing Co. Inc., and the Art Brass Co., 

a New York corporation were not affiliated I for the year 
1924, within the provisions of Section 240 of! the Revenue 
Act of 1924. 

V. The facts upon which the petitioner relics as the basis 
of this proceeding are as follows: 

1. During the year 1924, substantially all of the stock 
of the Good Manufacturing Co. Inc., and substantially all 
of the stock of the Art Brass Co. were owned by the same 
interests. 

2. During the year 1924, the Art Brass Co. owned sub¬ 
stantially all of the stock of the Metal Crofters, Inc., a 
Pennsylvania Corporation. 

2—5362a 


i 
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3. On or before March 15, 1925, the Good Mfg. Co. Inc. 
filed an income tax return showing a net income of $39,- 
205.33, and a tax liability of $4,900.66. The taxable in¬ 
come was subsequently changed by the Commissioner to 
$39,654.52. 

4. On or before March 15, 1925, the Art Brass Co. filed 
a federal income tax return for the year 1924, showing a 
net loss of $24,867.72. This net loss was subsequently 
changed by the Commissioner to $24,859.75. 

5. On or before March 15, 1925, the Metal Crafters, Inc. 
filed a federal income tax return for 1924, showing a net 

loss of $50.58. No change was made in this loss by 

20 the Commissioner. 

6. During the years 1917,1918,1919 and 1920, sub¬ 
stantially all of the stock of the Good Manufacturing Co. 
Inc., and substantially all of the stock of the Art Brass Co. 
was owned by the same interests. 

7. During the years 1917, 1918, 1919 and 1920, substan¬ 
tially all of the stock of Metal Crafters, Inc. was owned 
by the Art Brass Co. 

8. At some time during the years 1922 or 1923, the three 
companies were advised by the Commissioner that they 
were not affiliated. None of the companies received any 
notice of any change in the Commissioner’s ruling with 
respect to their affiliation until after March 15, 1925. 

9. The filing of separate returns for the year 1924, was 
not intended by the corporations to be the excercise of an 
option of filing separate returns, but was intended to be a 
compliance with the previous rulings of the Commissioner 
requiring separate returns. 

10. On March 27, 1926, the Good Mfg. Co. Inc. received 
a report from the Supervising Internal Revenue Agent 
at New York, dated February 2, 1926, in which it was held 
that for the year 1920, the Good Mfg. Co. and the Art Brass 
Co. were affiliated. The ruling contained in such report 
was later confirmed by the Commissioner. 

Wherefore the petitioner respectfully prays that 

21 the Board may hear the proceeding and hold that 
the Good Mfg. Co. Inc. and the Art Brass Co. were 

affiliated for the year 1924, and that the net loss of the 
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Art Brass Co. may be deducted from the income of the 
Good Mfg. Co. Inc. 

HENRY BEACH, 

Counsel for Petitioner, 

52 Broadway , New York, N . Y. 

i 

22 State of New York, 

County of Bronx, ss: 

Wm. M. Cronyn, being duly sworn says ihat he is the 
Vice President of the Good Manufacturing Co. Inc., the 
taxpayer named in the foregoing petition, thit he has read 
the same and is familiar with the statements therein con¬ 
tained. The facts therein stated are true except such facts 
as are therein stated to be upon information and belief, 
and those facts he believes to be true. 

WM. m| cronyn. 

I 

i 

Subscribed and sworn to before me this 16th day of Janu¬ 
ary, 1928. | 

j 

[Seal of F. Biedenmeister, Notary Public, Westchester 

County.] 

F. BIEDENMEISTER, 

F. BIEDENMEISTER, 
Notary Public, Westchester County . 

Certificate filed in Bronx County No. 52. j 
Commission expires March 30, 1929. 

i 

23 Exhibit “A”. 

; 

Copy. 

i 

Treasury Department, Washington. 

IT :CR :E-60D-HGF. j 

; 

December 15, 1927. 

Good Manufacturing Company, 

303 East 134th Street, 

New York, New York. 

Sirs: 

i 

The determination of your income tax liability for the 
years 1924 and 1925 in connection with a Revenue Agent’s 
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recommendations discloses a deficiency in tax for the year 
1924 amounting to $56.16 and an overassessment for the 
year 1925 amounting to $27.12. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Bldg., Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day pe¬ 
riod, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid 
amount of the assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No Claims 
for abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :CR :E :HGF-60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 


D. H. BLAIR, 
Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner. 


Inclosures: Statement, Form A—Form 882. 
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24 Exhibit “A”. 

| 

Copy. j 

I 

I 

IT :CR :E-60D. HGF. 

i 

j 
! 
i 

Statement of Returns Examined and Resulting Tax 

Liability . 

| 

Returns Examined. ! 


Company. Year. Form. 

Good Manufacturing Company. 1924 1120 

lp25 1120 


Tax Liability. 

j 

Defi- Overas- 

Company. Year, j ciency. sessment. 

Good Manufacturing Company. 1924 $56.16 . 

1925 |. $27.12 

i 

Total. $56.16 $27.12 

Net Deficiency. 29.04 

Bureau letter dated October 7, 1927 has peen made the 
basis of the above-stated result. 

In arriving at this result, careful consideration was given 
to your protest dated October 12, 1927, as to affiliation rul¬ 
ings for 1924 and 1925. You were advised by Bureau letter 
dated November 5, 1927 of the final determination of the 
affiliation status of your company, Art Brass Company, and 
Metal Crafters, Incorporated, for the taxable years 1924 
and 1925. j 

Certificate of Overassessment for the amount shown 
above will be issued through the office of the Collector of 
Internal Revenue for your district, and will be applied by 
that official in accordance with the provisions of Section 
(284) a of the Revenue Act of 1926. j 

The right of appeal as set forth herein applies only to 
those years in which there is a deficiency in tax as defined 
by Section 273 of the Revenue Act of 1926. ] 




i 
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Now, March 13,1931, the foregoing petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

25 Filed Mar. 24, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 34244. 

Good Manufacturing Company, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies that the Commissioner erred as alleged in 
paragraph 4 of the petition. 

5. Denies generally and specifically each and every al¬ 
legation set forth in taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Cou/nsel, Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney , Bureau of Internal Revenue. 
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i 

Now, March, 13,1931, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Ta% Appeals . 

26 Docket No. 19841. 

i 

i 

i 

j 

Art Brass Company 


Commissioner of Int. Rev. 

For Taxpayer: Henry Brach, C. P. A.; LouU E. Spiegler, 
Esq., N. Norman Mayer, Esq. 

For Commissioner: W. F. Gibbs, Esq., P. Mi Clark, Esq., 
A. H. Murray, Esq. 

Docket Entries . 

1926. 

Sept. 9. Petition received and filed. Taxpayer notified. 

“ 10. Copy of petition served on General Counsel. 

Oct. 30. Answer filed by General Counsel. 

Nov. 5. Copy of answer served on taxpayer. Gen. CaL 

1928. | 

Aug. 28. Notice of hearing Oct. 22,1928. j 
Sept. 4. Motion to consolidate for hearing with dockets 
19840 and 19842 filed by taxpayer^ See 19840. 
44 4. Motion to consolidate for hearing with docket 

34244 filed by taxpayer. See 19840. 

44 6. Motion to consolidate with Dkts. 19840 and 19842 

granted. 

44 6. Motion to consolidate granted. 

44 14. Application for order to take depositions filed by 

taxpayer. See 19840. 

44 14. Amendment to petition tendered by taxpayer. 

44 19. Order to take depositions of Constantin Riegger 

et al. entered. 

Oct. 10. Motion for leave to amend petition filed by tax¬ 
payer. See 19840. 

44 12. Depositions of Constantin Riegger ef al. filed (2). 
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1928. Commissioner served by notary. Taxpayer 
served by Board. See 19840. 

Oct. 12. Hearing set Oct. 17,1928 on motion to amend. 

“ 13. Copy of motion and amendment served on G. C. 

“ 17. Hearing had before Mr. Arnndell on taxpayer’s 

motion to amend, granted 60 days to answer. 

“ 19. Order that amended petition be received & Com¬ 

missioner’s usual time to answer entered. 

‘ ‘ 19. Application for subpoena filed by Taxpayer. See 

19840. (No action taken.) 

“ 20. Answer to amendment to petition filed by G. C. 

Copy served Oct. 25. 

“ 22. Hearing had before Mr. Lansdon on the merits. 

Briefs due in 30 days. 

Nov. 16. Transcript of hearing Oct. 22nd filed. 

“ 21. Motion for extension to Dec. 15, 1928 to file brief 

filed by G. C. See 19840. 

“ 23. Motion granted to Dec. 15. 

Dec. 4. Brief filed by taxpayer. See 19840. 

“ 14. Brief filed by G. C. 

1929. 

Feb. 25. Findings of facts and opinion rendered—Mr. 

Lansdon. Decision will be entered under rule 
50. 

27 Apr. 24. Motion to correct findings of fact filed by 
taxpayer. . See 19840. 

May 7. Notice of settlement filed by G. C. See 19840. 

“ 10. Hearing set June 4, 1929. See 19840. 

June 4. Hearing had before Percy W. Phillips Div. 11 on 
settlement under Rule 50. 

“ 4. Order to strike from Day Cal. of June 4 and for 

continuance to Day Cal. of July 10, 1929 for 
hearing on settlement under Rule 50 entered— 
Div. 11. 

July 2. Order correcting findings of fact and denying pe¬ 
titioner’s motion entered. 

“ 10. Hearing had before Charles M. Trammell, Div. 2, 

on settlement under Rule 50. Assigned to Mr. 
Lansdon for order. 

“ 12. Decision entered, Wm. C. Lansdon, Div. 8. 


DAVID BURNET, COMMR. INT. REV, 


25 


1929. 

| 

Nov. 16. Petition for review by District Court of Appeals 
with assignments of error filed by taxpayer. 
See 19840. ! 

44 16. Proof of service filed. j 

44 16. Stipulation to review case by District Court of 

Appeals filed. 

44 16. Supersedeas bond in amount of $5,553.78 ap¬ 

proved and ordered filed. 

44 16. Statement of evidence lodged, proof of service 

thereon. 

44 16. Notice of the lodgment of statement of evidence 

with hearing set 12-3-29, proof of service 
thereon. 

44 23. Notice of the appearance of Louis El Spiegler and 

N. Norman Mayer attorneys for taxpayer filed. 

Dec. 3. Hearing had before Mr. Lansdon, Div. 8, approval 
of statement of evidence. 

1930. 

Jan. 13. Motion for extension of 60 days to transmit rec¬ 
ord filed by taxpayer. I 

44 15. Order enlarging time to 3-15-30 for preparation 

and delivery of record entered. 

Mar. 10. Motion to enlarge time for 60 days to transmit 
record filed by taxpayer. 

4 4 11. Order enlarging time to May 15,1930 for prepara¬ 

tion of evidence and transmission and delivery 
of record entered. 

May 13. Motion for extension of 60 days to transmit rec¬ 
ord filed by taxpayer. 

44 14. Order enlarging time to July 14, 1930 for prepa¬ 

ration of evidence and transmission and deliv¬ 
ery of record entered. 

July 10. Motion for extension of 60 days j to file record 
filed by taxpayer. 

44 12. Order enlarging time to Sept. 15, l|930 for prepa¬ 

ration of evidence and delivery! of record en¬ 
tered. 

Sept. 18. Motion for extension of 60 days to file record filed 
by taxpayer. 

Nov. 14. Motion for extension to Jan. 15,1931 to file record 
filed by taxpayer. 
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1930. 

Nov. 26. Copy of order substituting David Burnet Com¬ 
missioner in place of Robt. H. Lucas filed. 

1931. 

Jan. 14. Motion for extension to March 15, 1931 to file 
record filed by taxpayer. 

Mar. 5. Agreed statement of evidence approved and 
ordered filed. 

Feb. 24. Agreed praecipe filed. 

“ 24. Notice to have certain exhibits attached to state¬ 

ment of evidence filed. 

Now, March 13, 1931, the foregoing docket entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

28 Filed Sept. 9, 1926. 

United States Board of Tax Appeals. 

Docket No. 19841. 

Art Brass Company, 299 E. 134th Street, New York, 

N. Y., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby applies for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his Notice of Deficiency 
(IT :CR:D-60D-EAB) dated August 2, 1926 and as the 
basis of its proceeding alleges as follows: 

I. The petitioner is a corporation organized under the 
laws of the State of New York with its principal place of 
business at 299 East 134th Street, New York, N. Y. 

II. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
August 2, 1926. 
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III. The taxes in controversy are corporation in- 

29 come and profits taxes for year 1920 and amount to 

$2,943.64. | 

IV. The determination of tax contained in the said notice 
of deficiency is based upon the following errors. 

(1) The Commissioner has erroneously consolidated the 
petitioner with the Good Manufacturing Company of 303 

E. 134th Street, New York, N. Y. j 

(2) The Commissioner has erroneously consolidated the 

petitioner with The Metal Crafters, Inc. of East Strouds¬ 
burg, Pennsylvania. j 

(3) In determining the consolidated invested capital the 
Commissioner has made a deduction of $3,360.00 repre¬ 
senting the difference between the par value of! 88 shares of 
capital stock of the Metal Crafters, Inc. ($8,$00) and the 
amount for which these shares were acquired by the pe¬ 
titioner ($5,440) despite the fact that said $6,540. was in 
excess of the net tangible assets in back of the shares at 
the time of acquisition. This allegation is made without 
any admission on the part of the petitioner that it is prop¬ 
erly consolidated with any other corporation. 

30 V. The facts on which the petitioner! relies as the 
basis of the proceeding are as follows: 

(1) On December 31, 1919 the petitioner 
stock issued and outstanding of a par value 
divided into 1200 shares of a par value of $100 each. 

(2) The number of shares issued and outstanding re¬ 
mained the same throughout the year 1920. j 

(3) During the year 1920 the stockholders of the pe¬ 
titioner, the number of shares owned by each and the per¬ 
centage of each stockholder’s holding to the total outstand¬ 
ing were as follows: 

Stockholders. Shares. 

C. Riegger . 420 

A. F. Riegger . j 420 

F. H. Samuels. 1 120 

Wm. M. Cronyn . 120 

R. D. Snowden . j 120 


had capital 
of $120,000. 


Total 


1,200 


Per cent. 

35 

35 

10 

10 

10 

100 


(4) The Good Manufacturing Company is a Corporation 
organized under the laws of the State of New York with its 
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principal office at 303 E. 134th Street, New York, N. Y. 

(5) On December 31, 1919 the Good Manufacturing Com¬ 
pany had capital stock issued and outstanding of a par 
value of $190,0 00 divided into 1900 shares of a par value of 
$100. each. 

(6) During the year 1920 the Good Manufacturing Com¬ 
pany issued $45,000. of non-voting preferred stock divided 
into 450 shares of a par value of $100. each. These shares 
were outstanding on December 31, 1920. 

(7) The number of shares of common capital stock of 
the Good Manufacturing Company issued and outstanding 

remained the same throughout the year 1920. 

31 (8) During the year 1920 the common stockholders 

of the Good Manufacturing Company, the number of 
shares of common capital stock owned by each and the per¬ 
centage of each stockholder’s holdings to the total outstand¬ 
ing were as follows: 


Stockholders. 

Shares. 

Per 

cent. 

C. Riegger . 

. 817 

43 

A. F. Riegger . 

. 817 

43 

F. H. Samuels . 

. 95 

5 

Wm. M. Cronyn . 

. 95 

5 

F. Biedemeister . 

. 38 

2 

A. M. Piers. 

. 38 

2 

Total . 

. 1900 

100 


(9) There were no intercompany transactions between 
the petitioner and the Good Manufacturing Company dur¬ 
ing the year 1919. 

(10) The Metal Crafters, Inc., is a corporation organized 
under the laws of the State of Pennsylvania with its prin¬ 
cipal place of business at East Stroudsburg, Pennsylvania! 

(11) During the year 1920 The Metal Crafters, Inc. had 
capital stock issued and outstanding of a par value of $10,- 
000 divided into 100 shares of a par value of $100. each. 

(12) During the year 1920 the petitioner owned 88 shares 
of the capital stock of the Metal Crafters, Inc. 

(13) The remaining 12 shares of the Metal Crafters Inc., 
capital stock were owned by stockholders who had no con¬ 
nection with the petitioner, The Metal Crafters, Inc. or any 
of the petitioners stockholders. 
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(14) The 88 shares of capital stock of the Metal Crafters, 
Inc., were acquired by the petitioner in September 1919 at 

a total cost of $5,440.00. At the time o^ this acqui- 

32 sition the book value of the stock of the Metal Craft¬ 
ers, Inc. was not more than $50. a share so that the 

' i 

petitioner paid approximately $10. a share for Good Will. 

(15) The net income of Metal Crafters, Inc. for the 
period from September 1, 1919 to December 31, 1919 was 
approximately $10,000.00. 

Wherefore the petitioner prays that this Boaird may he-r 
the proceeding and stay the Commissioner from assessing 
an additional tax of $2,943.64 for the year 19^0. 

HENRY BRACH, 

Counsel for the Petitioner, 

52 Broadway, New York, N. Y. 

33 State of New York, 

County of Bronx, ss: j 

F. H. Samuels, being duly sworn says that he is the vice 
president of the Art Brass Company, the petitioner and as 
such vice president is duly authorized to verify the fore¬ 
going petition, that he has read the said petition or had the 
same read to him and is familiar with thej statements 
therein contained, and that the facts therein stajted are true, 
except as to those facts stated upon information and belief, 

and those facts he believes to be true. 

(Signed) F. H. SAMUELS. 

Sworn to before me this 25 day of August, 1926. 

FREDERIC A. WICHELMAN, 
Notary Public, N . F. Co. No. 199, Reg. No. 7072. 

i 

Cert, filed in Bronx Co. No. 22. j 

Commission expires March 30th, 1927. 


i 

i 
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34 Exhibit A. 

Copy of Notes of Deficiency. 

Treasury Department, Washington, D. C. 
IT :CR :D-60D. EAB. 


Art Brass Company, 

299 E. 134th Street, 

New York, N. Y. 


Sms: 


August 2, 1926. 


An examination of your income and profits tax returns 
and of your books of account and records and those of your 
affiliated companies discloses an additional tax for the year 
1920 of $2,943.64 and no change in tax liability for 1921 as 
shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final decision 
on such petition has been made, the unpaid amount of the 
assessment must be paid upon notice and demand from the 
Collector of Internal Revenue. No claim for abatement can 
be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., 
35 for the attention of IT :CR :D-60D. EAB. 
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\ 

In the event that yon acquiesce in a part of the determin¬ 
ation, the waiver should be executed with respect to the 
items to which you agree. 

Respectfully, 

D. H. BLAIR, 
Conimissioner. 

(Sgd.) By C. R. N[A.SH, 

Assistant to the Commissioner, 

Inclosures: Statement, Form A, Form 882. 

36 IT :CR :D-60D. EAB. | 

i 

i 

Statement of Returns Examined and Resulting Tax 

Liability . 

Returns Examined. 


i 

Company. Year, j Form. 

Art Brass Company. 1920 \ 1120 

1921| 1120 

Metal Crafters, Inc. 1920 1120 

1921 1120 

Good Manufacturing Company. 1920 1120 

1921! 1120 

Tax Liability. 

Company. Year.; Deficiency. 

Art Brass Company. 19201 $2,943.64 

192lj None 

Metal Crafters, Inc.1920j $1,140.62 

192l| None 

Good Manufacturing Company. 1920 $2,641.09 

1921! None 


Revenue Agent’s report dated November 21, 1925 has 
been made the basis of adjustments which are fully ex¬ 
plained in schedules attached to Bureau letter to you dated 
April 24,1926. I 

Waivers which will expire December 31, 1926, are on file 
for all companies covering the years 1920 and 1921. 

Inasmuch as no additional information has been submit¬ 
ted in your brief sworn to May 24, 1926, the Bureau holds 
that the adjustments which produce the above stated results 
are correct. 


i 

i 

i 
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Now, March 13, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S'. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

37 Filed Oct. 30, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19841. 

Art Brass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer, 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, ad¬ 
mits and denies as follows: 

I. Admits the allegations contained in paragraph I. 

II. Admits the allegations contained in paragraph II. 

III. Admits the allegations contained in paragraph III. 

IV. Denies the Commissioner erred as alleged in para¬ 
graph IV, sub-paragraphs (1), (2) and (3). 

V. Denies generally and specifically each and every alle¬ 
gation set forth in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, 

Bureau of Internal Revenue, General Comisel, 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney, Bureau of Internal Revenue, 

Now, March 13, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S, Board of Tax Appeals, 
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38 Filed Oct. 19,1928. 

j 

Before the United States Board of Tax appeals. 

i 

Docket No. 19841. j 

Art Brass Company, Petitioner,; 

v. 

I 

Commissioner of Internal Revenue, Respondent. 


Amendment to Petition. 


The petition heretofore filed with the United; States Board 
of Tax Appeals by the above named petitioner is hereby 
amended as follows: 

By adding to Paragraph 4 the following:; 

The Commissioner has erred in determining the consoli¬ 
dated invested capital of the Petitioner, the Art Brass Com¬ 
pany and the Good Manufacturing Co. Inc. j by failing to 
include in invested capital $45,000 of preferred stock issued 
by the Good Manufacturing Co. Inc. during the year 1920. 

The petition is further amended by adding;to Paragraph 
5 the following: 

(16) On October 1st, 1920, the Good Manufacturing Co. 
Inc. issued $45,000 of preferred stock for cash. The Com¬ 
missioner failed to include any part of this $45,000 in the 
consolidated invested capital. 

HENRY BRACH, 

Counsel for Petitioner, 

30 Broad Street, New York, N. Y. 


39 State of New York, 

County of Bronx, ss: 

i 

Wm. M. Cronyn, being duly sworn says: That he is 
Treasurer of the Art Brass Company, j that he has 
verified the foregoing amended petition, that he has read 
the said amended petition or had the same rehd to him, and 
is familiar with the statements therein contained, and that 
the facts therein stated are true, except as ;to those facts 
stated upon information and belief, and those facts he 
believes to be true. 

WM. M|. CRONYN. 


3—5362a 
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Subscribed and sworn to before me this 12th day of 
September, 1928. 

[Seal of F. Biedenmeister, Notary Public, Westchester 

County.] 

' F. BIEDENMEISTER, 

! F. BIEDENMEISTER, 

1 Notary Public , Westchester County. 

Certificate filed in Bronx County No. 52. 

Commission expires March 30, 1929. 

Now, March 13, 1931, the foregoing amendment to peti¬ 
tion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

40 Filed Oct. 20, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19841. 

Art Brass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amendment to the petition of the 
above-named taxpayer denies the material allegations con¬ 
tained therein. 

Wherefore it Ts prayed that the taxpayer’s appeal be 
denied. 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney , Bureau of Internal Revenue. 

PMC/WT. 
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Now, March 13, 1931, the foregoing answer to amend¬ 
ment to petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

* 

41 Docket No. 19842. 

i 

The Metal Crafters, Inc., j 


Commissioner of Int. Rev. 

For Taxpayer: Henry Brach, C. P. A.; Lorjis E. Spiegler, 

Esq., N. Norman Mayer, Esq. 

For Commissioner: W. F. Gibbs, Esq., F. ]jL Clark, Esq., 

A. H. Murray, Esq. 

Docket Entries. 

1926. 

Sept. 9. Petition received and filed. Taxpayer notified. 

“ 10. Copy of petition served on General Counsel. 

Oct. 30. Answer filed by General Counsel. 

Nov. 5. Copy of answer served on taxpayer. Gen. Cal. 

1928. 

Aug. 28. Notice of hearing Oct. 22, 1928. ! 

Sept. 4. Motion to consolidate for hearing with dockets 
1984C and 19841 filed by taxpayer. See 19840. 

“ 4. Motion to consolidate for hearing with docket 

34244 filed by taxpayer. See 198^0. 

“ 6. Motion to consolidate with Dktjs. 19840 and 

19842 granted. 

“ 6. Motion to consolidate granted. 

“ 14. Application for order to take depositions filed by 

taxpayer. See 19840. 

“ 14. Amendment to petition tendered by taxpayer. 

4 4 19. Order to take depositions of Constahtin Riegger et 

al. entered. 

Oct. 10. Motion for leave to amend petitioin filed by tax¬ 
payer. See 19840. 
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1928. 


Oct. 

12. 

11 

12. 

i < 

13. 

a 

17. 

< t 

19. 

a 

19. 

it 

20. 

a 

22. 

Nov. 

16. 

t i 

21. 

i t 

23. 

Dec. 

4. 

< t 

14. 

1929. 

Feb. 

25. 

42 

Apr. 

24. 

May 

7. 

<< 

10. 

June 

4. 

<< 

4. 

July 

2. 

u 

10. 


Depositions of Constantin Riegger et al. filed (2). 
Commissioner served by notary. Taxpayer 
served by Board. See 19840. 

Hearing set Oct. 17,1928 on motion to amend. 

Copy of motion and amendment served on G. C. 

Hearing had before Mr. Arnndell on taxpayer’s 
motion to amend, granted 60 days to answer. 

Order that amended petition be received & Com¬ 
missioner’s usual time to answer entered. 

Application for subpoena filed by Taxpayer. See 
19840. (No action taken.) 

Answer to amendment to petition filed by G. C. 
Copy served Oct. 25/28. 

Hearing had before Mr. Lansdon on the merits. 
Briefs due in 30 days. 

Transcript of hearing Oct. 22nd filed. 

Motion for extension to Dec. 15, 1928 to file brief 
filed by G. C. See 19840. 

Motion granted to Dec. 15/28. 

Brief filed by taxpayer. See 19840. 

Brief filed by G. C. 

Findings of facts and opinion rendered—Mr. 
Lansdon. Decision will be entered under rule 
50. 

Motion to correct findings of fact filed by tax¬ 
payer. See 19840. 

Notice of settlement filed by G. C. See 19840. 

Hearing set June 4, 1929. See 19840. 

Hearing had before Percy W. Phillips Div. 11 on 
settlement under Rule 50. 

Order to strike from Day Cal. of June 4 and for 
continuance to Day Cal. of July 10, 1929 for 
hearing on settlement under Rule 50 entered— 
Div. 11. 

Order correcting findings of fact and denying pe¬ 
titioner’s motion entered. 

Hearing had before Charles M. Trammell, Div. 2, 
on settlement under Rule 50. Assigned to Mr. 
Lansdon for order. 
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1929. 

July 12. Decision entered, Wm. C. Lansdon^ Div. 8. 

Nov. 16. Petition for review by District Coiirt of Appeals 
with assignments of error filed by taxpayer. 
See 19840. { 

16. Proof of service filed. 

16. Stipulation to review case by District Court of 
Appeals filed. 

16. Supersedeas bond in amount of $2,207.90 ap¬ 
proved and ordered filed. 

16. Statement of evidence lodged, proof of service 
thereon. 

16. Notice of the lodgment of statement of evidence 
with hearing set 12-3-29, proof of service 
thereon. 

23. Notice of the appearance of Louis E. Spiegler and 
N. Norman Mayer attorneys for taxpayer filed. 
3. Hearing had before Mr. Lansdon, Div. 8, approval 
of statement of evidence. 


11 


i < 


11 


i c 


l c 


< < 


Dec. 


1930. 

Jan. 13. Motion for extension of 60 dayp to transmit 
record filed by taxpayer. 

“ 15. Order enlarging time to 3-15-30 fpr preparation 

and delivery of record entered. 

Mar. 10. Motion to enlarge time for 60 days to transmit 
record filed by taxpayer. 

“ 11. Order enlarging time to May 15,1930 for prepara¬ 

tion of evidence and transmission and deliv¬ 
ery of record entered. 

May 13. Motion for extension of 60 days tb transmit rec¬ 
ord filed by taxpayer. 

“ 14. Order enlarging time to July 14, 1930 for prepa¬ 

ration of evidence and transmission and deliv¬ 
ery of record entered. 

July 10. Motion for extension of 60 days to file record 
filed by taxpayer. 

‘ ‘ 12. Order enlarging time to Sept. 15, 1930 for prepa¬ 

ration of evidence and delivery of record en¬ 
tered. 

Sept. 18. Motion for extension of 60 days to file record filed 
by taxpayer. 
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1930. 

Nov. 14. Motion for extension to Jan. 15,1931 to file record 
filed by taxpayer. 

“ 26. Copy of order substituting David Burnet Com¬ 

missioner in place of Robt. H. Lucas filed. 

1931. 

Jan. 14. Motion for extension to March 15, 1931 to file 
record filed by taxpayer. 

Mar. 5. Agreed statement of evidence approved and 
ordered filed. 

Feb. 24. Agreed praecipe filed. 

‘ 6 24. Request to have certain exhibits attached to state¬ 

ment of evidence filed. 

Now, March 13, 1931, the foregoing docket entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 Filed Sept. 9, 1926. 

United States Board of Tax Appeals. 

Docket No. 19842. 

The Metal Crafters, Inc., East Stroudsburg, Pennsyl¬ 
vania, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above mentioned petitioner hereby applies for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT: 
CR :D-60D-E AB) dated August 2, 1926 and as the basis 
of its proceedings alleges as follows: 

I. The petitioner is a corporation organized under the 
laws of the State of Pennsylvania with its principal place 
of business at East Stroudsburg, Pennsylvania. 
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II. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
August 2, 1926. ! 

III. The taxes in controversy are' income and 

44 profits taxes for the year 1920 and amounts to $1,- 

140.62. | 

IV. The determination of the tax contained |in said notice 
of deficiency is based upon the following erro^:: 

The Commissioner has erred in consolidating the peti¬ 
tioner and the Art Brass Company. 

V. The facts on which the petitioner relies on the basis 
of this proceeding are as follows: 

(1) The petitioner had outstanding on December 31, 
1919 and at all times throughout the year 1920 capital stock 
of a par value of $10,000 divided into 100 shares of the par 
value of $100 each. 

(2) At all times during the year 1920 Art Brass Com¬ 
pany, a Corporation organized under the laws of the state 
of New York with its principal place of business at 299 East 
134th Street, New York, was the owner of 88 shares of the 
capital stock of the petitioner. 

(3) The remaining 12 shares of petitioner’s capital stock 
were owned, at all times during the year 1920 by stock¬ 
holders who had no connection with the petitioner, the Art 
Brass Company, or any of the latter’s stockholders. 

Wherefore the petitioner prays that this Bbard may hear 
the proceeding and stay the Commissioner from assessing 
an additional tax of $1,140.62. ! 

HENRY BRACH, 

Counsel for the Petitioner , 

52 Broadway , New York, N. Y. 

i 

i 

I 

45 State of New York, 

i 

County of Bronx, ss: 

Wm. M. Cronyn, being duly sworn says that he is the 
President of the Metal Crafters, Inc., the petitioner and 
as such President is duly authorized to verify the fore¬ 
going petition, that he has read the said petition or had 
the same read to him and is familiar with the statements 
therein contained, and that the facts therein stated are true, 
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except as to those facts stated from information and be¬ 
lief, and those facts he believes to be true. 

(Signed) WM. M. CRONYN. 

Sworn to before me this 31st day of August, 1926. 

; FREDERIC A. WICHELMAN, 
Notary Public , N. Y. Co., No. 199, Reg. No. 7072. 

Cert, filed in Bronx County No. 22. 

Commission expires Mar. 30, 1927. 

46 Exhibit A. 


Copy of Notice of Deficiency. 
Treasury Department, Washington. 


IT :CR :D-60D. EAB. 


Aug. 2, 1926. 


The Metal Crafters, Inc., 

E. Stroudsburg, Pennsylvania. 

Sirs: 

An examination of your income and profits tax returns 
and of your books of account and records and those of your 
affiliated companies discloses an additional tax for the year 
1920 of $1,140.62 and no change in tax liability for 1921 as 
shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
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of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not de¬ 
sire to file a petition with the United States Board of Tax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :CR :D-60D-EAB. 

In the event that your acquiesce in a part of the determi¬ 
nation, the waiver should be executed with respect to the 
items to which you agree, 

Respectfully, 

D. H. BLAIR, 

Commissioner . 

(Sgd.) By C. R. NASH, 

Assistant to the Commissioner . 

i 

Inclosures: Statement, Form A, Form 882. j 
47 IT:CR:D. EAB. 

i 

Statement of Returns Examined and Resulting Tax 

Liability. 

| 

Returns Examined. I 


Company. Year. Form. 

The Metal Crafters, Inc. L 1920 1120 


| 1921 1120 
Tax Liability. j 

i 

i 

Company. Y^ar. Deficiency. 

The Metal Crafters, Inc. 1920 $1,140.62 

1921 None 

• 

Revenue Agent’s report dated November ;21, 1925 has 
been made the basis of adjustments which are fully ex¬ 
plained in Schedules attached to Bureau letter! to you, dated 
April 24,1926, addressed to Art Brass Company, N. Y. 

Waivers which will expire December 81, j 1926 are on 
file covering the years 1920 and 1921. 
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Inasmuch as no additional information has been sub¬ 
mitted in your brief sworn to May 24, 1926 the Bureau 
holds that the adjustments which produce the above stated 
results are correct. 

Now, March 13, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

j B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

48 Filed Oct. 30, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19842. 

Metal Crafters, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above named taxpayer, ad¬ 
mits and denies as follows: 

I. Admits the allegations contained in paragraph I. 

II. Admits the allegations contained in paragraph II. 

III. Admits the allegations contained in paragraph III. 

IV. Denies the allegations contained in paragraph IV. 

V. Denies generally and specifically each and every alle¬ 
gation set forth in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

'Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney , Bureau of Internal Revenue. 
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Now, March 13, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board °f Tape Appeals. 

49 Filed Oct. 19, 1928. ! 

j 

Before the United States Board of Tax Appeals. 

i 

Docket No. 19842. 

The Metal Crafters, Inc., Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Amendment to Petition. j 

The petition heretofore filed with the linited States 
Board of Tax Appeals by the above named petitioner is 
hereby amended as follows: 

By adding to Paragraph 4 the following:! 

The Commissioner has erred in determining the consoli¬ 
dated invested capital of the Petitioner, thb Art Brass 
Company and the Good Manufacturing Co. Iijic. by failing 
to include in invested capital $45,000 of preferred stock 
issued by the Good Manufacturing Co. Inc. during the year 
1920. | 

The petition is further amended by adding to Paragraph 
5 the following: 

(4) On October 1st, 1920, the Good Manufacturing Co. 
Inc. issued $45,000 of preferred stock for cash. The Com¬ 
missioner failed to include any part of this $45,000 in the 
consolidated invested capital. 

HENRY BRACH, 

Counsel for Petitioner , 

30 Broad Street , New York , N. Y. 

50 State of New York, 

County of Bronx, ss: 

Wm. M. Cronyn, being duly sworn says: That he is the 
President of the Metal Crafters, Inc., that he has verified 
the foregoing amended petition, that he has read the said 
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amended petition or had the same read to him and is 
familiar with the statements therein contained, and that 
the facts therein stated are true, except as to those facts 
stated upon information and belief, and those facts he be¬ 
lieves to be true. 

WM. M. CRONYN. 

Subscribed and sworn to before me this 12th day of Sep¬ 
tember, 1928. 

[Seal of F. Biedenmeister, Notary Public, Westchester 

County.] 

F. BIEDENMEISTER, 

F. BIEDENMEISTER, 
Notary Public, Westchester County. 

Certificate filed in Bronx County No. 52. 

Commission expires March 30, 1929. 

Now, March 13, 1931, the foregoing amendment to peti¬ 
tion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

51 Filed Oct. 20, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19842. 

The Metal Crafters, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the amendment to the petition of the 
above-named taxpayer denies the material allegations con¬ 
tained therein. 
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Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: ' 

PHILIP M. CLARK, ! 

Special Attorney , Bureau of Internal Revenue. 

PMC/MT. 

Now, March 13, 1931, the foregoing answer to amend¬ 
ment to petition certified from the record as a true copy. 

I 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

52 Copy served 10-25-28. 

i 

United States Board of Tax Appeals. 

Docket Nos. 19840, 19841, 19842, 34244. 

Good Manufacturing Co., Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Art Brass Company, Petitioner, 

v. 

j 

Commissioner of Internal Revenue, Respondent. 

The Metal Crafters, Inc., Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated February 25, 1929. 

In the absence of a written closing agreement the Com¬ 
missioner may determine a deficiency at any time prior to 
the expiration of the period of limitations presented by law. 

The three petitioners herein were affiliated in the year 
1920 and the deficiencies for such year were prbperly com¬ 
puted on the basis of a consolidated return. 
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Preferred stock sold by the Good Manufacturing Com¬ 
pany in 1920 and charged against accounts of the pur¬ 
chasers which showed amounts due them from the company 
should be included in the computation of invested capital 
of the affiliated group of which said company was a mem¬ 
ber in 1920. 

Henry Brach, C. P. A., for the petitioner. 

P. M. Clark, Esq., and C. C. Holmes, Esq., for the re¬ 
spondent. 

The respondent has asserted deficiencies in income and 
profits taxes for the year 1920 against the Good Manufac¬ 
turing Co., Inc., (Docket No. 19840), Art Brass Company 
(Docket No. 19841) and the Metal Crafters, Inc., (Docket 
No. 19842) in the respective amounts of $2,641.09, $2,943.64 
and $1,140.62; and for the year 1924 against the Good 
Manufacturing Co., Inc., Docket No. 34244), in the amount 
of $56.16. The issues are: 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals . 

53 (1) Whether the Commissioner erred in not in¬ 

cluding certain preferred stock issued by Good Man¬ 
ufacturing Co., Inc. in 1920 in his computation of the in¬ 
vested capital of that petitioner; 

(2) Whether Metal Crafters, Inc. and Art Brass Com¬ 
pany were affiliated in 1920 within the meaning of section 
240 (b) of the Revenue Act of 1918; 

(3) Whether the Good Manufacturing Company and the 
Art Brass Company were affiliated in 1924 within the mean¬ 
ing of section 240 (c) of the Revenue Act of 1924; 

(4) Whether the Commissioner, having previously de¬ 
nied affiliation was without authority to reverse his ruling 
and assert the deficiencies for the year 1920 on the basis 
of an affiliation of the three petitioners in that year; and 

(5) Whether the Good Manufacturing Co., Inc. having 
filed a separate income tax return for 1924, is now barred 
from asking for a recomputation of its tax liability for 
such year on the basis of a consolidated return. 


DAVID BURNET, COMMR. INT. REV. 


47 


Findings of Fact. 

The Good Manufacturing Co., Inc., hereinafter desig¬ 
nated as the Good Company, and the Art Brass Company, 
hereinafter designated as Art Brass, are NeW York cor¬ 
porations with their principal places of business in New 
York City, the Metal Crafters, Inc., hereinafter designated 
as Metal Crafters, is a Pennsylvania corporation with its 
principal office in East Stroudsburg. 

During the years 1919 and 1920 Metal Crafters had out¬ 
standing 1,000 shares of capital stock. In September, 1919, 
Art Brass purchased 880 of such shares v^hich it held 
throughout the year 1920. Prior to such purchase and 
throughout the year 1920 Theodore Webber land his son 
owned 100 and 10 shares, respectively, of such stock. 

Theodore Webber was the superintendent of Metal 
54 Crafters’ plant in 1919 and so remained through 
1920. He attended stockholders ’ meetings and voted 
his own stock. He had no understanding with Art Brass 
as to the purchase of his stock. During the yealr 1920 Metal 
Crafters sold substantially all the products of Art Brass 
at prices determined by Webber. 

During the year 1920, the stockholders of ;Good Manu¬ 
facturing Co. were as follows: 


Stockholder. 

Shades. 

Percentage. 

C. Riegger . 

. 8117 

43 

A. F. Riegger. 

. 817 

43 

F. H. Samuels . 

. 95 

5 

Wm. M. Cronyn. 

. 95 

5 

F. Biedemeister. 

. 38 

2 

A. M. Piers. 

. 38 

2 

Totals . 

. 1,900 

100 


During the year 1920, the stockholders of Art Brass 
Company were as follows: 


Stockholder. Shares. Percentage. 


C. Riegger. 

. 420 

35 

A. F. Riegger. 

. 420 

35 

F. H. Samuels. 

. 120 

* 10 

Wm. M. Cronyn . 

. i2b 

10 

R. D. Snowden. 

. 120 

10 

Totals . 

. 1,200 

100 
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During the year 1924, the stockholders of Good Manu¬ 
facturing Co. Inc., were as follows: 


Stockholder. 

Shares. 

Percentage. 

C. Riegger. 

. 903 

42 

A. F. Riegger. 

. 903 

42 

F. H. Samuels . 

. 107% 

5 

Wm. M. Cronyn . 

. 1071/2 

5 

F. Biedemeister . 

. i07y 2 

5 

J. M. Lyons . 

. 2 iy 2 

1 

Totals . 

. 2,150 

100 


55 During the year 1924, the stockholders of Art 
Brass Company, were as follows: 

Jan. 1st to Feb. 2Sth. Feb. 28th to Dec. 31st. 


t --\ r --\ 

Stockholders. Shares. Per Cent. Shares. Per Cent. 

C. Riegger ;. 480 40 720 36 

A. F. Riegger. 480 40 720 36 

F. H. Samuels. 120 10 180 9 

Wm. M. Cronyn .... 120 10 180 9 

W. P. Hill .. 100 5 

C. J. Cook . .. 100 5 


Totals .1,200 100 2,000 100 


Piers, Lyons and Biedemeister were employees of Good 
Company. Cook and Hill were the employees of Art Brass. 
Each held his stock subject to a condition that it could not 
be sold to outsiders until it had first been offered to the 
Rieggers. 

The three petitioners timely filed separate income and 
profits tax returns for the year 1920. On May 24, 1923, the 
Commissioner assessed additional income and profits tax 
against Art Brass in the amount of $846.98 for 1920 on the 
basis of its separate returns for that year and since such 
assessment has made no attempt to collect the amount 
thereof by distraint or otherwise. On August 2, 1926, the 
Commissioner asserted the deficiencies here in question 
against the three petitioners on the basis of affiliation in 
1920. 

Good Company timely filed a separate income and profits 
tax return for 1924. At the date of such filing it had not 
been advised that the Commissioner had held that the three 
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petitioners herein were affiliated in the year j 1920. Upon 
audit of such return the Commissioner asserted a deficiency 
in the amount of $56.16, which is in controversy here. 

56 On October and November 1, 1920, G6od Company 
issued its preferred stock to A. F. and C. R. Rieggers 

in the par value of $45,000 and charged the bame against 
accounts which were carried on the books and included in 
the balance sheets of the company as liabilities and which 
were greater in amount in each case than the par value of 
the stock issued. The Commissioner included no part of 
such preferred stock in his computation of j the invested 
capital of such company for the year 1920. 

l 

Opinion. 

Lansdon : It is first necessary to dispose of the estoppel 
issues raised by the petitioner. We are of th6 opinion that 
the Commissioner had authority to assert tHe deficiencies 
here in controversy for the year 1920 on th6 basis of af¬ 
filiation. Our views of this contention have been fully set 
forth in several of our previous decisions aid require no 
further discussion here. James Couzens, 11 B. T. A. 1040; 
Sweets Company of America, Inc., 12 B. T. Aj. 1284. Com¬ 
pare Chalmers Publishing Company, 1 B. T. A. 629; Dallas 
Brass and Copper Co., 3 B. T. A. 856; Warijer Sugar Re¬ 
fining Company, 4 B. T. A. 5; First National Bank of Platts- 
burg, Mo., 4 B. T. A. 478. j 

The petitioner admitted at the hearing that Good Com¬ 
pany and Art Brass were affiliated in 1920^ It remains, 
then, on this issue, only to determine whether Art Brass 
and Metal Crafters were affiliated in that year. The evi¬ 
dence discloses that in such year Art Brass owned 88 per 
cent of the stock of Metal Crafters and that 6f the remain¬ 
ing 12 per cent 10 per cent was the property of the 

57 superintendent of the latter company^ and two per 
cent by his son. The minority shareholders voted 

their own stock and, at all times within the years in ques¬ 
tion, were in harmony with the majority. Metal Crafters 
was sole agent for Art Brass and all the stockholders of 
Art Brass, including the minority, were equally interested 
in profits resulting from such sales. The interests of the 
majority and the minority stockholders were I identical. On 

4—5362a 


i 

i 
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the facts we are of the opinion that the petitioner has 
failed to show that the Commissioner erroneously held that 
the three corporations were affiliated in 1920. Compare 
Rowe Transfer & Coal Co., 1 B. T. A. 593. 

The evidence is clear that in 1924 more than 90 per cent 
of the stock of Good Company and Art Brass was owned 
or controlled by the same interests, but under the Revenue 
Act of 1924 this was not enough. The provisions therein 
applicable here are as follows: 

Sec. 240 (c). For the purpose of this section two or more 
domestic corporations shall be deemed to be affiliated (1) 
if one corporation owns at least 95 per centum of the vot¬ 
ing stock of the other or others, or (2) if at least 95 per 
centum of the voting stock of two or more corporations is 
owned by the same interests. 

The findings of fact, above, show that there was no pe¬ 
riod in the year 1924 when as much as 95 per cent of the 
stock of Good Company and Art Brass was owned by the 
same interests. It is true that there was a provision for 
potential control of the small minority interest by the ma¬ 
jority, but the Act of 1924 disregards control and bases 
the right to affiliation solely on the element of ownership. 
On this point we sustain the determination of the Commis¬ 
sioner. 

58 Good Company issued preferred stock in the year 
1920 as and when set forth in our findings of fact. 
The Commissioner included no part of such stock in his 
computation of the invested capital of the affiliated cor¬ 
porations for such year. The president of the Company 
testified that, “It [the preferred stock] was paid for by 
charging against the credits which were on the accounts due 
A. F. Rieggers and C. Rieggers. ’ ’ The respondent adduced 
no evidence in rebuttal but argues in his brief that the 
omission of this item in the computation of the petitioners 9 
invested capital was based on the fact that there is no proof 
of the date at which such credits were made to the accounts 
of the Rieggers. The Good Company owed the Rieggers 
amounts at least equal to the par value of the preferred 
stock issued to them and it is of no importance whether 
those debts had been running one day or one year or more. 
The transaction converted borrowed funds into capital at 
risk in the business. The amounts of preferred stock is- 
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sued on October 1, and November 1, 1920, properly pro¬ 
rated should be included in the computation of the invested 
capital of the affiliated corporation for the year 1920. 
Decision will be entered under Rule 50. 

Now, March 13, 1931, the foregoing finding^ of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Taco Appeals. 

59 Filed Apr. 24, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 19840. j 

Good Manufacturing Company, Petitioner, 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19841. 

i 

Art Brass Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19842. 

i 

Metal Crafters, Inc., Petitioner^ 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

60 Motion to Correct Findings of Fact afid to Amend 

the Opinion. 

The petitioners, by their attorney, Henry Brach, move the 
Board to correct the Findings of Fact set forth in the de¬ 
cision rendered in the above-entitled appeals^ so that the 
Findings will agree with the evidence produced at the hear¬ 
ing. 
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The grounds upon which this motion is based are as fol¬ 
lows: 

1. The Board held in Paragraph 2 of its Findings of 
Fact: 

“Prior to such periods and throughout the year 1920 
Theodore Webber and his son owned 100 shares and 10 
shares, respectively, of such stock.’’ 

The deposition of William M. Cronyn, an officer of Art 
Brass Co., taken on October 8, 1928, shows on page 36 that 
Theodore Webber owned 100 shares of Metal Crafters, and 
Fred Webber owned 20 shares. The Findings of Fact 
should therefore be corrected to read “100 shares and 20 
shares, respectively” instead of as written. 

2. The Board held in Paragraph 3 of its Findings of 
Fact: 

“During the year 1920, Metal Crafters sold substantially 
all the products of Art Brass at prices determined by 
Webber.” 

The deposition of William M. Cronyn shows on page 38 
that he testified as follows to the questions put to him rela¬ 
tive to the transactions between Metal Crafters and Art 
Craft: 

“Q. Did the Art Brass Company buy any goods from the 
Metal Crafters, Inc., during the year 1920? A. Oh, yes. 
They bought nearly everything. They were manufacturing 
for the Art Brass Company. 

“Q. Who fixed the price? A. Mr. Webber, Mr. Theodore 
Webber. 

61 “Q. Did the Art Brass Company accept any price 

that Mr. Webber fixed? A. Now, what do you mean, 
accept? We didn’t accept the first price. 

“Q. Well- A. No more than we would accept from 

any factory anything they would give us.” 

The Findings of Fact should therefore be corrected to read: 

“During the year 1920, Metal Crafters, Inc., sold sub¬ 
stantially all its products to Art Brass Company at prices 
determined by Webber.” 

3. The Board held in Paragraph 8 of its Findings of Fact 
that 
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4 4 Piers, Lyons and Biedemeister were employees of Good 
Company. Cook and Hill were the employees of Art Brass. 
Each held his stock subject to a condition that it could not 
be sold to outsiders until it had first been offered to the 
Rieggers.” [ 

i 

As shown on pages 17 and 18 of the deposition of October 
8, 1928, the respective agreements between Piers, Lyons 
and Biedemeister, on the one hand, and the Rieggers, on the 
other, provided in part as follows: 

“This stock is sold subject to the right of Constantine 
Riegger and Arnold R. Riegger, their legal representatives 
and assigns, to repurchase same at any time, and if said 
J. M. Lyons, his legal representatives and assigns, should 
desire to sell such stock to anyone else, prior to the exercis¬ 
ing of said right he shall give notice in writing to Con¬ 
stantine Riegger and Arnold F. Riegger, their legal repre¬ 
sentatives and assigns, by registered mail,; addressed to 
them at the address shown on the books of tljie Company .’ 9 

The Findings of Fact should therefore be corrected in 
this instance to read: 

“Piers, Lyons and Biedemeister held their stock subject 
to the right of the Rieggers to repurchase sanjie at any time, 
and upon the further condition that they could not sell their 
stock to outsiders until it had first been Offered to the 
Rieggers. ’ ’ 


62 As shown on pages 32 and 33 of the deposition of 
October 8, 1928, the respective agreements between 
Cook and Hill, on the one hand, and the Rieggers on the 
other, provided in part as follows: j 

“This stock is sold subject to the right !of C. Riegger 
and Arnold F. Riegger, their legal representatives and as¬ 
signs, to repurchase the same at any time that the said 
Clarence J. Cook (W. P. Hill) severs his connection with 
the Art Brass Company for any reason whatsoever, and if 
Clarence J. Cook (W. P. Hill), his legal Representatives 
and assigns, should desire to sell said stock to any one else, 
prior to exercising the said right, shall give notice in 
writing to said C. Riegger and Arnold F. Riegger, their 
legal representatives and assigns, by registered mail, ad- 
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dressed to them at the address shown on the books of the 
Company.” 

The Findings of Fact should therefore be corrected in 
this instance to read: 

“Cook and Hill held their stock subject to the right of 
the Rieggers to repurchase same at any time that Cook or 
Hill severed his connection with the Art Brass, and upon 
the further condition that they could not sell their stock 
to outsiders until it had first been offered to the Rieggers.” 

4. The Board held in Paragraph 9 of its Findings of 
Fact that 

“On May 24, 1923, the Commissioner assessed additional 
income and profits taxes against Art Brass in the amount 
of $846.98 for 1920 on the basis of its separate returns for 
that year and since such assessment has made no attempt 
to collect the amount thereof by distraint or otherwise.” 

Page- 40 and 41 of the deposition of October 8, 1928, dis¬ 
close that Mr. Cronyn testified as follows: 

“Q. Did you contest that additional tax? A. No, we 
did not. 

“Q. Did you pay that additional tax? A. We did.” 

The Findings of Fact should therefore be corrected to 
read: 

“On May 24, 1923, the Commissioner assessed additional 
income and profits taxes against Art Brass in the amount 
of $846.98 for 1920 on the basis of its separate returns for 
that year. The additional tax of $846.98 has been paid.” 

63 5. The Board held in Paragraph 11 of its Find¬ 

ings of Fact that 

“On October and November 1, 1920, Good Company is¬ 
sued its preferred stock to A. F. and C. R. Rieggers in the 
par value of $45,000 and charged the same against accounts 
which were carried on the books and included in the balance 
sheets of the company as liabilities and which were greater, 
in amount in each case than the par value of the stock 
issued.” 
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According to the deposition of October 8, 1928, Mr. Con¬ 
stantine Riegger testified (page 6) that $35,000 par value 
preferred stock was issued to A. F. Riegget on October 
1, 1920; $5,000 par value preferred stock was issued to C. 
Riegger on October 1, 1920; and $5,000 par vallue preferred 
stock was issued to C. Riegger on November 1, 1920. 

The Findings of Fact should therefore bd corrected to 
read: j 

4 ‘ On October 1,1920, Good Company issued its preferred 
stock to A. F. and C. Riegger in the par value of $40,000. 
On November 1, 1920, a further $5,000 par vallue preferred 
stock was issued to C. Riegger.” 

I 

6. The Board has failed to include in its Findings of 
Fact the following important evidence, which is material 
and necessary in arriving at a correct decision: 

« i 

(a) A. M. Biers (maiden name Ada M. Scriven) dis¬ 

posed of her stock in Good Manufacturing Company in 
1923, because she left the employ of the Company. (Depo¬ 
sition, page 15.) i 

(b) In 1924 the stockholdings of J. M. Lyons in the Good 
Manufacturing Company were reduced frond 95 shares to 
21% shares, because he had mismanaged his department. 
(Deposition, page 29.) 

(c) R. D. Snowden disposed of his stock iii Art Brass in 
1922 because he left the employ of the Company and went 
into business for himself. (Deposition, page 29.) 

(d) Although A. M. Biers and J. M. Lyons were directors 
of the Good Manufacturing Company, neither they nor 
Biedemeister had any voice in the management of the cor¬ 
poration. They were merely employees in dharge of vari¬ 
ous departments, who had received stock in the corpora¬ 
tion, carrying with it a participation in the j profits in lieu 

of additional salary. (Deposition, pages 20 and 24.) 
64 (e) During the year 1920, and during the year 

1924, the interests of the minority stockholders in 
Art Brass and Good Manufacturing Company were identi¬ 
cal with the interests of the majority stockholders. 

(f) During the year 1920 the interests of the minority 
stockholders of Metal Crafters, Inc., were nol identical with 
the interests of Art Brass, the majority stockholder. 
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Wherefore the Petitioners pray that the Board may hear 
this motion and correct the errors and omissions in its 
Findings of Fact, and amend the opinion to allow affilia¬ 
tion of Good Manufacturing Company, Inc., and Art Brass 
Company for the calendar year 1924. 

HENRY BEACH, 
Counsel for Petitioners. 

Now, March 13,1931, the foregoing motion certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

65 United States Board of Tax Appeals. 

Docket Nos. 19840,19841,19842, 34244. 

Good Manufacturing Co., Inc., Art Brass Company, The 
Metal Crafters, Inc., Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

On April 24, 1929, the petitioners in the above-entitled 
proceedings, filed a motion to correct the findings of fact 
and to amend the opinion promulgated by the Board under 
date of February 25, 1929. Due consideration having been 
given to the motion and to the reasons offered in support 
thereof, it is 

Ordered: That the findings of fact, be, and the same are 
hereby, corrected as follows: 

(a) In the last sentence of paragraph two by striking the 
numeral “10” and substituting therefor the numeral “20,” 
so that said sentence as corrected will read: “Prior to such 
purchase and throughout the year 1920 Theodore Webber 
and his son owned 100 and 20 shares, respectively, of such 
stock;” and 

(b) In the last sentence of paragraph three by striking 
the phrase “the products of” and substituting therefor the 
phrase “its products to”, so that said sentence as corrected 
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will read: “During the year 1920 Metal Crafters sold sub¬ 
stantially all its products to Art Brass at prices! determined 
by Webber.” 

It is further 

Ordered: That in all other respects the petitioners’ mo¬ 
tion, be, and the same is hereby, denied. 

W. C. LANSPON, 

Member United States Board of Tact Appeals. 
Dated Washington, D. C., July 2, 1929. | 

Now, March 13, 1931, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMjBLE, 

Clerk U. S. Board of Tact Appeals. 

66 United States Board of Tax Appeals, Washington. 

Docket Nos. 19840, 34244. 

Good Manufacturing Company, Inc., Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 


Decision . 

Pursuant to the findings of fact and opinion qf the Board, 
promulgated under date of February 25,1929, the respond¬ 
ent in the above entitled proceedings filed a computation 
of the proposed tax liability on May 7, 1929. Copies of 
said computation having been duly served, together with 
notice of hearing, and the proceedings having been called 
for hearing from the Day Calendar of July ; 10, 1929, at 
which time no objection was made by the petitioner, it is 
Ordered and decided: That there are deficiencies for the 
calendar years 1920 and 1924, in the respective amounts of 
$2,305.76 and $56.16. j 

Entered Entered Jul. 12, 1929. 

W. C. LANSDON, 

Member United States Board of Tab Appeals. 

i ! 

A True Copy: Teste: 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, March 13, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

; B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

67 United States Board of Tax Appeals, Washington. 

Docket No. 19841. 

Art Brass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the findings of fact and opinion of the Board, 
promulgated under date of February 25, 1929, the respond¬ 
ent in the above entitled proceeding filed a computation of 
the proposed tax liability on May 7, 1929. Copies of said 
computation having been duly served, together with notice 
of hearing, and the proceeding having been called for hear¬ 
ing from the Day Calendar of July 10, 1929, at which time 
no objection was made by the petitioner, it is 

Ordered and decided: That there is a deficiency for the 
calendar year 1920 in the amount of $2,766.89. 

W. C. LANSDON, 

Member United States Board of Tax Appeals. 

Entered Entered Jul. 12, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, March 13, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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68 United States Board of Tax Appeals, Washington. 

Docket No. 19842. j 

i 

The Metal Crafters, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the findings of fact and opinion of the Board, 
promulgated under date of February 25,1929, the respond¬ 
ent in the above entitled proceeding filed a computation of 
the proposed tax liability on May 7, 1929. Copies of said 
computation having been duly served, together with notice 
of hearing, and the proceeding having been called for hear¬ 
ing from the Day Calendar of July 10, 1929, at which time 
no objection was made by the petitioner, it is 

Ordered and decided: That there is a deficiency for the 
calendar vear 1920 in the amount of $1,103.95.1 

W. C. LANSDON, 

Member United States Board of Tax Appeals. 

| 

Entered Entered Jul. 12, 1929. j 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. \ 

Now, March 13, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tape Appeals. 



60 


GOOD MANUFACTURING CO. ET AL. VS. 


69 United States Board of Tax Appeals. Filed Nov. 

16, 1929. 

In the United States Board of Tax Appeals. 

Docket Nos. 19840,19841, 19842, 34244. 

Good Manufacturing Company, Inc., Art Brass Company, 
Inc., The Metal Crafters, Inc., Petitioners, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

The Commissioner of Internal — and the Good Manufac¬ 
turing Company, Inc., the Art Brass Company, Inc., and 
The Metal Crafters, Inc., by their respective counsel, hereby 
stipulate that the decision of the Board of Tax Appeals in 
the above-entitled causes may be reviewed by the Court of 
Appeals of the District of Columbia, as provided for in 
sub-section (d) Section 1002, Revenue Act of 1926. 

C. M. CHAREST, 

Cownsel for Commissioner of Internal Revenue. 

LOUIS E. SPIEGLER, 

N. NORMAN MAYER, 

Barr Building, Washington , D. C., 

Counsel for Petitioners. 

Now, March 13, 1931, the foregoing stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 


DAVID BURNET, COMMR. INT. REV. 


61 


I 

! 


70 


Filed Nov. 16, 1929. 

United States Board of Tax Appeals. 
Docket Nos. 19840, 34244. 

Good Manufacturing Company, Inc., Petitioner, 


vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19841. j 

Art Brass Company, Inc., Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19842. j 

The Metal Crafters, Inc., Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

71 The Petitioners, Good Manufacturing Company, 
Inc., Art Brass Company, Inc., and the Metal Craft¬ 
ers, Inc., petition for a review of a decision of the United 
States Board of Tax Appeals rendered in the above-entitled 
cases, and respectfully show: 

1. Good Manufacturing Company is a corporation or¬ 
ganized and existing under the laws of the State of New 
York, and is a citizen and resident of the the city of New 
York; Art Brass Company is a corporation organized and 
existing under the laws of the State of New Yprk, and is a 
citizen and resident of the city of New York; The Metal 
Crafters is a corporation organized and existing under the 
laws of the State of Pennsylvania, and is a citizen and 
resident of the city of East Stroudsburg. This review is 
sought in the Court of Appeals of the District of Columbia, 
and Robert H. Lucas, as Commissioner of Internal Reve¬ 
nue, is made party respondent hereto. By stipulation (at¬ 
tached hereto and made a part hereof) under iSection 1002 
(d) of the Revenue Act of 1926, the Petitioners and the 
Commissioner have agreed that the decision 6f the United 
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States Board of Tax Appeals hereinafter referred to may 
be reviewed by the Court of Appeals of the District of 
Columbia. 

II. These are appeals taken to and heard by the United 
States Board of Tax Appeals and decided against Peti¬ 
tioners in an opinion promulgated February 25, 1929, as 
amended by an Order dated July 2, 1929, and pursuant 
thereto on July 10, 1929, an order was passed redetermin¬ 
ing the deficiencies wherein the deficiencies in tax of the 
Petitioner Good Manufacturing Company were found to 
be $2,305.76 for the year 1920, and $56.16 for the year 1924; 
of the Petitioner Art Brass Company to be $2,766.89 for 
the year 1920; and of the Petitioner The Metal Crafters to 
be $1,103.95 for the year 1920. 

III. The nature of the Controversies.—The Petitioner 
Good Manufacturing Company was formed in and under 
the laws of the State of New York for the purpose of en¬ 
gaging in the business of manufacturing and selling plumb¬ 
ing supplies. The Petitioner Art Brass Company was 

formed in and under the laws of the State of New 
72 York for the purpose of the manufacturing and sale 

of bath room fittings, etc., and art brie a brae. The 
Petitioner The Metal Crafters was formed in and under 
the laws of the State of Pennsylvania for the purpose of 
manufacturing Art Metal products and bath room fixtures. 
During the years 1919 and 1920 The Metal Crafters had 
outstanding 1000 shares of capital stock. In September, 
1919, Art Brass Company purchased 880 shares of capital 
stock of The Metal Crafters which shares it held through¬ 
out the year 1920. Prior and subsequent to this purchase 
the balance of 120 shares was owned by Theodore Webber, 
holder of 100 shares, and Superintendent of the Company, 
and his son, holder of 20 shares. During the year 1920 
The Metal Crafters sold substantially all of its products 
to Art Brass Company, at prices determined by Theodore 
Webber. During the year 1920 Good Manufacturing Com¬ 
pany had outstanding 1900 shares of stock, and during the 
year 1924 it had outstanding 2150 shares of stock, which 
were held by the following stockholders: 
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1920. 


i 1924. 


Stockholders. 

Shares. 

Percentage. 

C. Riegger . 

.. 817 

43 

A. F. Riegger. 

.. 817 

43 

F. H. Samuels. 

95 

5 

Wm. M. Cronyn. ... 

. . . 95 

5 

F. Biedenmeister . . . 

.. 38 

2 

A. M. Piers. 

.. 38 

2 

J. M. Lyons. 

. • ... 

. . 


Totals ..1,900 


100 


903 

903 

m\ 

10ti 

107i 

• • i 

2ii 

2,150 


42 

42 

5 


100 


During the year 1920 Art Brass Company had outstand¬ 
ing 1200 shares of stock, and during the year 1924 it had 
outstanding 200 shares of stock, which were held by the 


following stockholders: 


1920. 


1924. 


Stockholders. 

Shares. 

Percentage. 

Shares. 

Percentage. 

C. Riegger. 

... 420 

35 

720 

36 

A. F. Riegger. 

... 420 

35 

720 

36 

F. H. Samuels. 

... 120 

10 

180 

9 

Wm. M. Cronyn. . .. 

... 120 

10 

180 

9 

R. D. Snowden. 

... 120 

10 

• • !• 


W. P. Hill. 

. 


lot) 

5 

C. J. Cook. 

. 

• ■ 

100 

5 

Totals . 

. .. 1,200 

100 

2,000 

100 


73 Piers, Lyons, and Biedemeister were employees of 
Good Manufacturing Company. They held their 
stock subject to an agreement giving C. and A. F. Riegger, 
their legal representatives and assigns, the right to repur¬ 
chase the shares at any time; and further, if!the holders 
desired to sell their stock, that C. and A. F. Riegger should 
have priority in its purchase. Cook and Hill were em¬ 
ployees of Art Brass. They held their stock subject to an 
agreement giving the right to C. and A. F. Riegger, their 
legal representatives and assigns, to repurchase it at any 
time the employees should sever their connection with the 
Company; and further, if the holders desired to sell their 
stock, that C. and A. F. Riegger should have priority in its 
purchase. There were no optional purchase agreements 
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with respect to the minority stockholdings in The Metal 
Craft ers. 

In 1923 the Commissioner of Internal Revenue deter¬ 
mined that f6r the year 1920 Art Brass Company was not 
affiliated with any other corporation, and on the basis of 
its separate return assessed against Art Brass Company 
additional income and profits taxes in the amount of $846.98, 
which was paid. In 1926, with no additional information, 
the same Commissioner of Internal Revenue reversed his 
first ruling, and determined that Good Manufacturing Com¬ 
pany, Art Brass Company, and The Metal Crafters were 
affiliated during the year 1920, and assessed additional tax 
against all of these companies on that basis. In the light 
of the ruling of 1923, the Companies filed spearate income 
and excess profits tax returns for the year 1924. 

(a) The Petitioners Art Brass Company and The Metal 
Crafters contend that they were not affiliated during the 
year 1920. The Board of Tax Appeals held that they were 
affiliated during that period. 

(b) The Petitioners Art Brass Company, The Metal 
Crafters, and Good Manufacturing Company contend that 
the Commissioner of Internal Revenue, in the absence of any 
additional information and having in his possession only 

those facts which were in his possession at the time of 
74 the first determination, was estopped in 1926, and 

still is estopped, from reversing a prior determina¬ 
tion that the Petitioners were not affiliated in 1920. The 
Board of Tax Appeals held that the Commissioner is not 
estopped from reversing the prior determination. 

(c) The Petitioners Good Manufacturing Company and 
Art Brass Company contend that because of the control, 
equivalent to practical ownership, exercised over all the 
minority stock of the companies, held by their respective 
employees, under the contracts made with such employees, 
by virtue of which C. & A. F. Riegger could purchase the 
stock of the Good Manufacturing Company at any time, 
and of the Art Brass Company under certain conditions, 
they were affiliated in 1924 within the meaning of Section 
240 (c) of the Revenue Act of 1924. They further contend 
that all the stock of both companies was owned by the same 
interests within the purview of Section 240 (c) of the Reve¬ 
nue Act of 1924. The Board of Tax Appeals held that they 
were not affiliated in the year 1924 within the meaning of 
the Act. 
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IV. Assignments of Errors.—Your Petitioners believe 
and aver that errors were committed by the Board of Tax 
Appeals, to their damage and prejudice as ^hown by the 
following: 

1. The Board erred in holding that the Petitioners were 
“affiliated” in 1920 within the meaning of Section 240 of 
the Revenue Act of 1916. 

2. The Board erred in failing to find that the Petitioners 
were not “Affiliated” in 1920 within the meaning of Section 
240 of'the Revenue Act of 1918. 

3. The Board erred in holding that the Commissioner was 

not estopped from reversing his determination that the Pe¬ 
titioner Art Brass Company was not “affiliated” with the 
Petitioner The Metal Crafters or the Petitioner Good Manu¬ 
facturing Company in 1920 within the meaning of Section 
240 of the Revenue Act of 1916. j 

4. The Board erred in failing to find that! the Commis¬ 
sioner of Internal Revenue was estopped from reversing his 
determination that the Petitioner Art Brass Company was 
not affiliated with the Petitioner The Metal Cijafters in 1920 
within the meaning of Section 240 of the Revenue Act of 

1918. . | 

75 5. The Board erred in holding thatj substantially 

all the stock of the Petitioner Art Brass Company 
and Petitioner The Metal Crafters was owned or controlled 
by the same interests in 1920 within the meaning of Section 
240 of the Revenue Act of 1918. 

6. The Board erred in holding that the Petitioner Good 
Manufacturing — and the Petitioner Art Brass Company 
were not “affiliated” in 1924, within the meaning of Section 
240 of the Revenue Act of 1924. 

7. The Board erred in failing to find that the Petitioner 
Good Manufacturing Company and the Petitioner Art 
Brass Company were “affiliated” in 1924 within the mean¬ 
ing of Section 240 of the Revenue Act of 1924. 

8. The Board erred in holding that 95% [ of the voting 
stock of the Petitioner Good Manufacturing Company and 
the Petitioner Art Brass Company was not!owned by the 
interests in 1924, within the meaning of Section 240 of the 
Revenue Act of 1924. 

9. The Board erred in failing to find that at least 95% 
of the voting stock of the Petitioner Good Manufacturing 

i 

5—5362o 
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Company and the Petitioner Art Brass Company was 
owned by the same interests in 1924, within the meaning of 
Section 240 of the Revenue Act of 1924. 

10. The Board erred in denying a motion to revise its 
decision tiled by the Petitioners under date of April 5, 1929. 

11. The Board erred in holding that there was a deficiency 
in tax of the Petitioner Good Manufacturing Company of 
$2,305.76 for the year 1920, and $56.16 for the year 1924; of 
the Petitioner Art Brass Company of $2,766.89 for the year 
1920; and of the Petitioner The Metal Crafters of $1,103.95 
for the year 1920. 

12. The findings of the Board are not supported by any 
evidence. 

The Petitioners are aggrieved by the conclusions of law 
and findings of fact contained in the decision of the United 
States Board of Tax Appeals and in its order of redeter¬ 
mination, and desire to obtain a review thereof by 

76 the Court of Appeals of the District of Columbia. 

Wherefore your Petitioners pray that the deci¬ 
sion of the Board of Tax Appeals entered herein against 
them be reviewed and reversed by this Honorable Court, 
and that the clerk of the said United States Board of Tax 
Appeals be directed to transmit and deliver to the clerk of 
said court certified copies of all and every of the documents 
necessary, and material to the presentation and considera¬ 
tion of the foregoing petition for review and as required by 
the rules of said court and statutes made and provided, and 

for such other and further relief as the court mav deem 

* 

meet and proper in the premises. 

GOOD MANUFACTURING COMPANY, INC., 
ART BRASS COMPANY, 

THE METAL CRAFTERS, 

Petitioners, 

By LOUIS E. SPIEGLER, 

N. NORMAN MAYER, 

Barr Building, Washington, D. C., 

Attorneys for Petitioners . 

77 District of Columbia, ss: 

N. Norman Mayer, being first duly sworn, on oath de¬ 
poses and says that he is one of the attorneys for the peti¬ 
tioners; that he knows the contents of the foregoing peti¬ 
tion ; that to the best of his knowledge and belief the state- 
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ments therein contained are true, and that the assignments 
of errors are well taken and intended to be argued. 

N. NORM Aft MAYER. 

Subscribed and sworn to be before me this 19 day of 
September, 1929. 

MARIE A. SEARLES, 

Notary public, D. C. 

i 

My commission expires-,-. 

Now, March 13, 1931, the foregoing petition for review 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tq,x Appeals. 

i 

78 Filed Nov. 26, 1930. j 

I 

Court of Appeals of the District of Columbia, October 

Term, 1930. 

No. 1730, Original. j 

B. T. A. Nos. 19840, 34244, 19841, li9842. 

I 

Commissioner of Internal Revenue, Petitioner, 

vs. ' 

Good Manufacturing Co., Inc., Art Brass po., Inc., The 

Metal Crafters, Inc. 

On consideration of the petition filed herein to permit 
the above entitled cause to be continued and maintained 
against David Burnet, Commissioner of Internal Revenue, 
successor in office of Robert H. Lucas, retired, It is ordered 
by the Court that said petition be and it is hereby granted 
and the substitution allowed as prayed. 

Per Mr. Chief Justice Martin, November 15,1930. 

A true copy. Test: 

[seal.] HENRY W. HODGES, j 

Clerk of the Court of Appeals 
of the District of Columbia, j 

i 

Now, March 13, 1931, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of tax Appeals. 
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79 United States Board of Tax Appeals. 

Docket Nos. 19840, 34244. 

Good Manufacturing Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19841. 

Art Brass Company, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19842. 

The Metal Crafters, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence in Narrative Form. 

The Good Manufacturing Company, Inc., and the Art 
Brass Company, Inc., are New York corporations with their 
principal offices and places of business in New York City; 
the Metal Crafters, Inc., is a Pennsylvania corporation 
with its principal office in East Stroudsburg, Pennsylvania. 

80 Mr. Constantine Riegger, sworn on behalf of the 
petitioners, testified as follows: 

I am president of the Good Manufacturing Company. 
The stockholders as of December 31, 1919, with the number 
of shares of common stock owned by each, were as follows: 


C. Riegger ... 817 shares 

A. F. Riegger. 817 shares 

F. H. Samuels. 95 shares 

W. M. Cronvn. 95 shares 

A. M. Piers . 38 shares 

F. Biedenmeister . 38 shares 


In 1920 preferred stock was issued in the amount of $45,- 
000. Of the total, A. F. Riegger received $35,000 on Octo¬ 
ber 1st, and C. Riegger received $5,000 on October 1st and 
$5,000 on November 1st. In 1921, J. M. Lyons received 95 
shares of common stock. Half of this amount was deducted 
from each, C. Riegger and A. F. Riegger’s holdings, leav¬ 
ing their holdings at 759% shares each. In 1923 A. M. 
Piers surrendered her 38 shares when she left the employ 
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of the Good Manufacturing Company. This stock was 
taken over by C. and A. F. Riegger, each one receiving one- 
half. In the same year J. M. Lyons surrendered IS 1 /* 
shares which were issued as follows: 4% shares each to C. 
Riegger and A. F. Riegger, and 64% shares 'to F. Bieden- 
meister. A stock dividend of 160 shares was Issued on De¬ 
cember 22, 1923, of which C. Riegger and A. f\ Riegger re¬ 
ceived 70 4/10ths each; F. H. Samuels, 8 stares; W. M. 
Cronyn, 8 shares, and F. Biedenmeister, 3 2|l0ths shares. 
On January 2, 1924, another stock dividend of 90 shares 
was issued, of which C. and A. F. Rieggelr received 39 
6/10ths shares each; W. M. Cronyn, 4% shards; F. H. Sam¬ 
uels, 4% shares; and F. Biedenmeister 1 8./10ths shares. J. 
M. Lyons, though a stockholder, did not participate in the 
stock dividends, as they covered profits on the books pre¬ 
vious to his acquisition of stock. In 1924 Lyons gave up 
73% shares reducing his holdings from 95 shares to 21% 
shares. The reduction of his holdings was ini the nature of 
a demotion, on the ground of mismanagement in his 
81 department that caused us considerable loss. We 
had the right to take up Mr. Lyons’ stopk at any time 
we wanted. On December 31, 1925, C. Riqgger had 903 
shares; A. F. Riegger, 903 shares; F. H. Samuels, 107% 
shares; W. M. Cronyn, 107% shares; F. Biedenmeister, 
107% shares; and J. M. Lyons, 21% shares. iThe stock was 
held by Lyons under certain conditions which were en¬ 
dorsed on the certificates, as follows: 

i 

“This stock has been sold to and accepted by J. M. 
Lyons, subject to the terms of an agreement jmade between 
himself and Constantine Riegger and Arnold F. Riegger, 
dated January 2, 1921, which agreement provides among 
other things, the following: 

“This stock is sold subject to the right (jf Constantine 
Riegger and Arnold F. Riegger, their legal representatives 
and assigns, to repurchase same at any time, and if said 
J. M. Lyons, his legal representatives and assigns, should 
desire to sell such stock to anyone else, prior to the exer¬ 
cising of said right he shall give notice in writing to Con¬ 
stantine Riegger and Arnold F. Riegger, their legal repre¬ 
sentatives and assigns, by registered mail,! addressed to 
them at the address shown on the books of the Company. 

“In case the said Constantine Riegger and Arnold F. 
Riegger, their legal representatives and assigns, on receipt 
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of such notice do not wish to repurchase the stock, they 
shall notify the said J. M. Lyons in writing at the address 
stipulated by him in liis notice, within sixty days after re¬ 
ceipt of such notice.’’ 

This was signed by J. M. Lyons, Constantine Riegger and 
Arnold F. Riegger. 

The certificate of stock of A. M. Piers surrendered in 
1923 contained a like endorsement. 

In 1920, the directors of the company were A. F. Riegger, 
C. Riegger, F. : H. Samuels, William Cronvn, and A. M. 
Piers. The officers at the beginning of the year were C. 
Riegger, president, William Cronyn, Vice-President, and 
F. H. Samuels, Secretary. On June 5, 1923, William 
Cronyn vras elected Treasurer instead of A. M. Piers, who 
resigned, and J. M. Lyons was elected a director in her 
place. While Lyons was a director of the Company, he did 
not participate in the management nor in the dictation of 
the policies of the Company, but merely had charge of the 
Purchasing Department. A. M. Piers, while a director and 
officer, had no voice in the management or establishing poli¬ 
cies of the Company, but merely had charge of the office. 

They vrere employees, and the stock was given them 
82 in lieu of an advance in salary, but entitled them to 
no voice in the general management of the Company 
in any way, shape, or form. They simply had control of 
their departments under my control. 

Mr. Constantine Riegger, on cross-examination, testified 
in substance as follows: 

The minority stockholders were completely controlled by 
me and my brother. The stock was voting stock and was 
voted by the holders in their own names, but they followed 
our suggestions. The minority were in accord with ma¬ 
jority on dividends and business policies because they were 
under our control. We exercised the same complete con¬ 
trol over the minority stockholders in their capacity as di¬ 
rectors as we did in their capacity as stockholders. 

Mr. Frederick Biedenmeister, sworn on behalf of the pe¬ 
titioners, testified as follows: 

I was a stockholder of Good Manufacturing Company 
throughout the years 1920 to 1925. I attended stockhold¬ 
ers’ meetings, but my vote was influenced by C. and A. F. 
Riegger, because I was conscious of their ideas of any 
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action to be taken in the Company, and agreed with them. 
I did not feel free to object to any propositions or vote con¬ 
trary to their expressed desires. 

i 

Mr. William Cronyn, sworn on behalf of tHe petitioners, 

testified as follows: 

I was an officer of Art Brass Company throughout the 
period 1920 to 1925. The stockholders on December 31, 
1919, and the shares owned by each were as follows: 

C. Riegger .j. .420 shares 

A. F. Riegger .|.. 420 shares 

F. H. Samuels.|.. 120 shares 

W. M. Cronyn .|.. 120 shares 

R. D. Snowden ..L.120 shares 

j 

There were no changes is ownership during l|920 and 1921. 
In 1922 R. D. Snowden transferred his stock tp C. and A. F. 
Riegger, 60 shares to each. There were no changes in 1923, 
but in 1924 there was a stock dividend bf 600 shares. 
83 This dividend was issued as follows: To A. F. Rieg- 
ger, 240 shares; C. Riegger, 240 shares; F. H. Sam¬ 
uels, 60 shares; W. M. Cronyn, 60 shares. Also, in that year, 
W. P. Hill and C. J. Cook, employees of the Company, ac¬ 
quired 100 shares each, giving their notes for the purchase 
price to the Company. In 1922, Snowden, because he left 
the Art Brass Company’s employ and went into business for 
himself, disposed of his stock. 

* # # # * ♦ j * 

By Mr. Brach: 

Q. Did he have to sell the stock when he left the employ 
of the Company? A. Not at all. Well, he hajd to sell it un¬ 
less—he had to sell it in this way, because when he got it 
only they could buy it back. 

* # * # * d * 

The certificate contained an endorsement which read as 
follows: 

II This certificate can be transferred only j after the Art 
Brass Company, Inc., New York, have refused to exercise 
the option of purchasing same given them in| writing by R. 

D. Snowden, his heirs and assigns, which refusal must be 
given by them in writing within thirty days of receipt from 
them of said written notice by R. D. Snowden, his heirs or 
assigns, of the desire to sell. 
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“In the event that the Art Brass Company purchases the 
stock, the consideration is to be the actual amount paid for 
same in cash by the said company.” 

The officers of Art Brass Company in 1920 were A. F. 
Riegger, President; F. H. Samuels, Vice-President; Wil¬ 
liam Cronyn, Secretary-Treasurer. All the officers and C. 
Riegger were directors as well. There were no changes in 
officers from that time to the end of 1925. In 1924, W. P. 
Hill, Purchasing Agent, and C. J. Cook, Assistant to the 
Manager, Mr. Samuels, became stockholders. Their stock 
was held subject to the following agreement endorsed on the 
certificates: 

“This stock is sold subject to the right of C. Riegger and 
Arnold F. Riegger, their legal representatives and assigns, 
to repurchase the same at any time that the said Clarence 
J. Cook, severs his connection with the Art Brass 
84 Company for any reason whatsoever, and if Clarence 
J. Cook, his legal representatives and assigns, should 
desire to sell said stock to any one else prior to exercising 
the said right, shall give notice in writing to said C. Riegger 
and Arnold F. Riegger, their legal representatives and as¬ 
signs, by registered mail, addressed to them at the address 
shown on the books of the Company. In case the said C. 
Riegger and Arnold F. Riegger, their legal representatives 
and assigns, on receipt of said notice, do not wish to repur¬ 
chase the stock, they shall notify the said Clarence J. Cook 
at the address stipulated by him in his notice, within sixty 
days after receipt of such notice, the price to be $10,000, 
and in addition the proportionate share that may be due 
him from any surplus or undivided profits which should ap¬ 
pear on the books of the Company, unless otherwise mu¬ 
tually agreed.” 

******* 


By Mr. Brach: 

Q. Did either Mr. Hill or Mr. Cook attend stockholders 
meetings during the years 1924 and 1925? A. Always. 

Q. Insofar as you know, was their vote in any way in¬ 
fluenced by Mr. Arnold F. Riegger or Mr. C. Riegger? A. 

Why, no. 

Q. Do you think that they felt free to disagree with Mr. 
Arnold F. Riegger and Mr. C. Riegger on questions of 
policy? A. Well, yes. 
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In September, 1919, Art Brass Company acquired 880 
shares of a total of 1000 shares in the Metal Cbafters, Inc. 
The Art Brass Company bought this stock ot the Metal 
Crafters under the following circumstances:; The Metal 
Craf ters, Inc., was originally constituted — in which the Art 

Brass Company had no stock. But it had a contract with 
the Art Brass Company to do their manufacturing, and for 
no one else, and we learned that they were making for a 
competitor. Also they were threatening to throw the con¬ 
cern into bankruptcy with the intention of buying it in. 
And we stepped in and bought all of tjhe stock we 

85 could get which was the majority holding. And we 
prevented the bankruptcy and w^e prevented the 

scheme going through and we bought out about all these 
other fellows. At the same time they saw we had the upper 
hand they sold. So the Art Brass Company! became the 
sole owners, with the exception of Mr. Theodore Webber 
and his son Fred. Theodore Webber owned 100 shares, and 
his son Fred Webber owned the remaining 20 shares. Theo¬ 
dore Webber was superintendent of the plant 6f The Metal 
Crafters. 

# #- # # # # ' # 

| 

By Mr. Brach: 

Q. Did the Art Brass Company have any understanding 
with Mr. Theodore Webber regarding the purchase of his 
stock"? A. No. | 

Q. Did Mr. Webber attend the stockholders meetings? 
A. Yes. 

Q. Did he vote his stock? A. He did. 

* # # # # # j # 

I 

i 

Q. Did the Art Brass Manufacturing Company or you 
personally attempt to influence Mr. Webber Is vote? A. 
Not at all. 

Q. Did Mr. Webber remain as superintendent of the 
Metal Crafters, Inc.? A. Yes, he did. 

####**# 

Q. Did the Art Brass Company buy any goods from the 
Metal Crafters, Inc.? A. How is that? 

Q. Did the Art Brass Company buy any goods from the 
Metal Crafters, Inc., during the year 1920? A. Oh, 

86 yes. They bought nearly everything, j They were 
manufacturing for the Art Brass Company. 
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Q. Who fixed the price? A. Mr. Webber, Mr. Theodore 
Webber. 

Q. Did the Art Brass Company accept any price that Mr. 
Webber fixed? A. Now, what do you mean, accept? We 
didn’t accept the first price. 

Q. Well- A. No more than we would accept from 

any factory anything they would give us. 

Q. Did you influence the price that the Art Brass Com¬ 
pany paid to the Metal Crafters, Inc., any more than you 
would have any independent manufacturer? A. No. 
#*#*### 

After separate income and profits tax returns were filed 
for 1920 for Art Brass Company, Good Manufacturing 
Company, and The Metal Crafters, correspondence was had 
with the Treasury Department regarding the question 
whether the companies were affiliated, and a questionnaire 
forwarded by the Treasury Department was filed. On May 
24, 1923, the Treasury Department addressed to Art Brass 
Company a letter claiming additional tax for 1920 in the 
amount of $846.98, which was paid. 

Mr. Brach: I offer this letter in evidence as Petitioner’s 
Exhibit A. (Marked Petitioner’s Exhibit A.) 

Mr. Slanker: I object to the introduction of this letter 
into evidence on the ground it is incompetent, irrelevant 
and immaterial and is not a final determination of the tax 
liability of the Art Brass Company for the year 1920. 

A later letter from the Custom House covering the tax was 
received. 

Mr. Brach: I offer in evidence the report from the office 
of the Supervising Internal Kevenue Agent, Custom House, 
New York, dated February 2, 1926, and letter dated March 
27, 1926, addressed to Appel, Brach and Littell, and signed 
by Mr. William M. Cronyn, as Treasurer of the Art Brass 
Company, Inc. 

87 Mr. Slanker: No objection. 

(Marked Petitioners’ Exhibits B and C respectively.) 
#**#### 

By Mr. Brach: 

Q. Mr. Cronyn, do you know on what date the 1925 In¬ 
come Tax return of the Art Brass Company was filed? A. 
March 11,1926. 
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Q. From what source do you ascertain that? A. From 
the notation on the back of the return. 

Q. On the back of your retained copy? A. Yes. 

Q. Is that available? A. I think so. 

Q. Will you produce those, please? A. (Witness pro¬ 
duces papers and hands to Counsel.) 

Q. I hand you herewith a report (handing paper to wit¬ 
ness). Will vou identifv that? A. This is th^ tax return 
of the Art Brass Company for the year 1925 ^ as further 
proof there is a notary’s acknowledgment on that. 

Q. Does that bear any notice of the date it was sent? A. 
Yes, sent to the United States Commissioner |of Internal 
Revenue, Albany, N. Y., March 11th, 1926. 

Q. Is there a notary public’s verification on the return? 
A. There is. 

Q. What is that date? A. March 11th, 1926. j 

# # # * # # | * 

88 Mr. Brach: I offer it in evidence as [Petitioners’ 
Exhibit D. | 

The Witness: Of course you understand that! is merely a 
copy. 

Mr. Brach: Yes, I think that is all right to lejt that go in. 

(Marked Petitioners’ Exhibit D.) j 

* * # # * # # 

Q. Was the question of whether the consolidated return 
covered the Good Manufacturing Company and the Art 
Brass Company in 1925 ever discussed by you and any 
other officials of the Companies? A. Yes. 

Q. What was the nature of the discussion?! A. I could 
not say, only that they considered seriously consolidating 
them. 

Q. Do you know why you did not consolidate them? A. 
Because Washington told us we were not. 

Q. Not what? Not permitted to consolidate them? A. 
Yes. 

* * # # * # # 

Mr. William M. Cronyn, on cross-examination, testified 
in substance as follows: 

i 

j 

By Mr. Slanker: 

Q. Mr. Cronyn, you stated on direct examination that 
Hill and Cook, two of the employees of the Art! Brass Com- 
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pany, did feel free to disagree with Mr. A. F. Riegger and 
Mr. Constantine Riegger at stockholders meetings. A. I 
did say that ? 

Q. Yes. Would you care to change that statement on 
cross examination? A. What do you mean by disagree? 

Q. Suppose, for example, that Mr. A. F. Riegger 

89 and Mr. Constantine Riegger felt that there was a 
sufficient surplus on hand to declare a dividend, 

would Hill and Cook have expressed contrary ideas on 
that? A. No, no. What I meant by the word disagree, is 
not the correct word. Now’, if you make it open to discus¬ 
sion or something of that sort, that would be a different, 
proposition. They always had the right to express their 
views. As to how they voted, that is a question that the 
records show’. 

Q. The records show that they voted as Mr. Constantine 
Riegger and Mr. A. F. Riegger felt they should vote. A. 
No. They naturally deferred to the principal stockholders. 
Not only that, but being officers themselves, they ap¬ 
preciated— 

Q. Now, you also stated that the Webbers wrere not influ¬ 
enced by the majority stockholders. Would you care to 
change that statement on cross examination? Weren’t 
they influenced in the same way that Hill and Cook were 
influenced? A. Yes, I w r ould think so. 

Q. And the Webbers could not or w’ould not have insisted 
on a certain price to the Art Brass Company? A. They 
would have insisted if they could prove it by their records. 
We wrould not undertake to change their costs. 

Q. As a matter of fact, their insistence wrould not do any 
good, anyway, because they are only 12 per cent stock¬ 
holders. A. The Art Brass Company wrould not want our 
factory to manufacture goods at a loss, necessarily. And 
the two Webbers, particularly Theodore, being a competent 
man and knowing what costs were, we could not state the 
costs were not right. We might say w r e were going to look 
into the costs to see if they wrere right or not, but if they 
were right that is all there w r as to it, but if the question 
came to a vote- 

Q. If the question came to a vote they would be out¬ 
voted because of their minority ownership. A. 

90 Absolutely, if w’e insisted on it. 

Q. Mr. Cronyn, w’hen did the Treasury Depart¬ 
ment advise that the Good Manufacturing Company, Inc., 
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the Art Brass Company, and the Metal Crafters^ Inc., were 
not affiliated? A. I cannot give you the date offhand, but 
it was after I had filed that questionnaire. 1^; was filed 
some time in 1921 or 1922. : 

Q. Mr. Cronyn, according to your best recollection, will 
the minutes of the stockholders meetings of! the Metal 
Crafters, Inc., show that Hill and Cook ever attempted to 
fight the majority stockholders? A. No. 

Q. They will not? A. No. j 

i 

* # # # • # i • 

Mr. William M. Cronyn, on redirect examination, testi¬ 
fied in substance as follows: 

Neither Art Brass Company nor any of its stockholders 
had the right to buy the stock of Mr. Theodore; Webber or 
his son in Metal Crafters, Inc., because they had; their stock 
under the original agreement. There was no contract of 
employment between Mr. Webber and the Metal Crafters, 
Inc., after Art Brass Company took it over, except as part 
of the minutes. At the annual election he was elected as 
superintendent for the following year. There was no 
agreement or understanding except from year to year. 

j 

91 United States Board of Tax Appealsj 

Docket Nos. 19840, 19841,19842, 34244. 

Good Manufacturing Company, Inc., Art Brass Company, 
Inc., The Metal Crafters, Inc., Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

j 

Stipulation. 

It is hereby stipulated by and between the pairties hereto 
that the foregoing statement of evidence in narrative form 
presents a full and complete statement of the evidence in 
the above-entitled causes. 

LOUIS E. SPIEGLER, 

N. NORMAN MAYER, 

Barr Building , Washington , D. C., 

Attorneys for Petitioners. 

C. M. CHAREST, j 
General Counsel , Bureau of Internal\ Revenue. 
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It being understood that 8 exhibits referred to in the 
statement will be attached thereto. 

December 31, 1930. 

Approved and ordered filed this 5th dav of March, 1931. 

LOGAN MORRIS, 

Member. 

92 February 20, 1931. 

Mr. B. D. Gamble, 

Clerk United States Board of Tax Appeals, 
Washington, D. C. 

Re Good Mfg. Co. vs. Commissioner, Dockets No. 19840, 
34244; Aft Brass Co. vs. Commissioner, Docket No. 
19841; The Metal Crafters vs. Commissioner, Docket No. 
19842. 

Sir: 

It is respectfully requested that photostatic copies of 
Exhibits A, B, and D, and of Hearing Exhibits 1, 2, 3, and 
4, now in your possession be attached to and made a part 
of the Statement of Evidence in Narrative Form now ready 
and prepared to be filed with you in the above appeals. 
This letter supersedes our letter of January 6,1931. 
Respectfully, 

SPIEGLER AND MAYER, 
By N. N. MAYER. 

NNM/M. 

0. K. 

C. M. CHAREST, 

Gen. Counsel , Bureau of Int. Rev. 


(Here follow photolithographed pages 93 to 200, 

inclusive.) 


Hos. 5562, 5, 4 and 5. 

Good Mfg. Co., et al. 

Appellants, 

vs. 

David Barnet, Commissioner of Internal 
Revenue 



The Art Brass company* • 


You any, if yoa desire, request a eonfereoee 
Before the Inoome Tax unit In oonneotlon with the 
appeal, to he held id thin the period prior to the 
expiration of five days after the tine prescribed 
for the filing of the appeal. If the meome Tax 
Unit is unable to concede the points raised in your 
appeal* it mill he transmitted, together with the 
reooomendation of the Inoome Tax Unit, to such 
agency as the Cosmissioner may designate for final 
consideration. 

Share a taxpayer has been given an opportunity 
to appeal and has not done so, as set forth above, 
and an assessment has been made, or ^iere a taxpayer 
has appealed and an assessment in accordance with the 
final deoiaicu on euoh appeal has been made, no claim 
In abatement of the esseean^nt sill be entertained. 

Respectfully, 


X. V. CHATTERTOS, 
Deputy Commissioner. 




V '~' 


Head of Division, 



i 

i 

i 
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Nos • 5362, 3, 4 find 5. 

Good Mfg. Co., et al. 

Appellants, 

vs. 

David Burnet, Commissioner of Internal 


Revenue 



96 


85 


Hos* 5562, 5, 4 and 5* 

Good Mfg* Co*, et al* 

Appellants, 

▼s. 

David Barnet, Commissioner of Internal 
Revenue 


AGREEMENT CONSENTING TO A SSE S S M E NT OF A DEFICIENCY 

- ■ ■ ■ — .. ■ ■ ■ i i ■ ' i 

The undersigned taxpayer hereby velvet the right of appeal under 

/ 

Section 274 (a) of the Revenue Act of 1924 with respect to the items 

. ,. v -> •, • i ..v' 

m I 

listed below* and consents to the immediate assessment of the de- ■ 
flclency In tax resulting therefrom. These Items are Included In a 

• i • • 

deficiency in tax aggregating $.—....as-Indicated 

in the report of the Supervising Internal Revenue Agent___ 



(Attach additional sheets If necessary) 

I 



(Address) | 



•Where the taxpayer consents to the assessment of the entire 
amount of the deficiency shown by the letter from the Commissioner 
or as indicated in the report of the Supervising Internal Revenue 
Agent, the Items need not be listed; reference may be made to the 
letter or report.’ 

i’ 

Note: This agreement is subject to the approval of the Commissioner 
?> and is not an agreement as provided under Section 1006, Revenue Act 
of 1924. 
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Nos. 5362, 3, 4 and 5* 

Good Mfg. Co., et al. 

Appellants, 

n. 

David Burnet, Commissioner of Internal 
Revenue 


- 2 - 

Art Braps Co. 

Metal Craftera, loo. 

Good Mfg. Co. 


Sales 




tmxLLOa-ABLK- ioitaxable 

DEDUCTIONS 


♦l46,267.«9 


*146,267.«9 



tyrmtory 
1 / 1/20 1 
Materials 



Inventory 
12 / 31/20 „ 


Coet of Ooods sold 
Grose Profit 





(a) Donationsaede to Obaritable'organisations 
dissliosea. 

. 

(b) Depreciation allowance Increased. 

■ * . . • ’ * *\ ’ • (• . -j . 

(e) Refund ef -Federal Taxes paid not taxable 
incone. 




Hos. 5362, 3, 4 and 5. 

Good Mfg. Co., et al. 

Appellants, 

vs. 

David Barnet, Commissioner of Internal* 
Revenue 




Art Brasa Co. 

Hot a l Grafters, Inc. 

Good 1fg. Go. 


- 3 - 


Set Income as per return 
Set Incote as oorreoted 
Set increase 


GOOD SAMUFACTURIBQ CO. 

SCHEDULE 3 

SCHEDULE OF HET ISQ 01 C TEAR EKDED 12 / 31/20 

* 91 , 431.46 
_22*J 


ADDXTI0H9 : 

Additional Federal Income Taxes, 

1917 paid in 1920 v46$.75 

Additional Donations disallowed, 

to t.A. Robbs, aeridan, vies., 

for Charity 300.00 

Adjustment of Federal Tax 

Reeervet 

Debit Sslanoe $>13.53 

Credit • 395157 17.96 


TOTAL ADDITIONS 
DEDUCTIONS: 

Additional Depreciation allowed 
as per Exhibit 

a 

Can!tel Stccfc Tax charged to 
Unallowed Deduction 

TOTAL DEDUCTIONS 

Met increase 


497.03 

1S5.Q0 



7S3.71 


| 101.63 


102 
























































TOTAL 


(a)Refund of prior years' Xnooae Tax 
to Xetal Grafters, Ino. 


Art Braes Dividend proration oeid 1/20/20 
5»7^3*07 x- 347/366 $ 

Art Brass Inc. Tax proratlon, 

20,716.40 x .42145 

Good Kfg. Co. 1917 Additional Inooae Tax 
per previous exaalnatlona 
Good Mf&v Co. 1918 Additional Income Tax 
per previous examinations 1< 

flood vfg. Co. 1919 Add. Ino. Tax $2,231.03 
1919 Original Inc. 

Tax 124&L2I 

Prorated $1094.96 

, x .42145, 

Dividend proratlon paid 1/15/20 
$3*605.18 * 352/366 _ 

Total (deduct from atoove) 

Consolidated Invested Capital 








f? reg al 

wmm 
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Hos. 5362, 3, A and 5* 

Good Mfg. Co., et al. 

Appellants, 

vs. 

i David Burnet, Commissioner of Internal * 
Revenue 

Art Brass Co. 
ratal Craftera, Ino. 

Good Mfg. Co. -9“ 


GOOD Mf3. COMPAST 
SCHEDULE 9 

SCHEDULE OT SET I SCOBS YEAR EH DID 12/31/21 

Set loss per return ($22,513.79) 

Set loss as corrected I 22,953. w 

$ 439.95 

Additions to Loss: 


Additional Depreciation Alfred 


one froa Loess 



General 
C/B 1561 


charged to 
at per 


$639-95 

200.00 


Set increase of loss 


•*39-95 










r 1 - 39^1 


Nos, 5362, 3, 4 and 5# 

Good. Ufg* Co*, ©t &1« 

Appellants, 

vs. 

a David Barnet, Commissioner of Internal 
Revenue 
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Nos. 5362 , 3, 4 and 5. 

Good Mfg. Co., et al. 

Appellants, 

vs. 

, ^ David Burnet, Commissioner of Internal 

/ / Revenue 
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Nos* 5562, 3, 4 and 5* 

Good Mfg. Co*, et al* 

Appellants, 

vs. 

David Barnet, Comnlssioner of Internal 
Revenue 

Art Brass Oo. 

Betal Crafter*, Inc. 

9S0d 5£fg. OO. -16- 


ART BTxASC COMPANY 
EXHIBIT E 

BALA77C2 SHEET OECEVgR 31a 1220. 


?VR 

ASK5TB1 BOONS APOITICNS Aggga_ 


Cash 

Accounts Reeelvabl# 
Inventory 
liberty bonds 

Oflies Furniture and 
Fixtures 

Vetal Crofter-, Ino. 

' took 

# 1,653.27 
137,371.19 
125,390'. 59 
592.66 

1,300.00 

5.4;0.00 

S3,eo9.wt 

| 1,653.27 
137,671.19 
125,690.59 
592. S6 

5,109.44 

_5*4&i3L 


4272.7**7.93 

13,809.44 

276,5;7.37 

LIABILITIES: 




Accounts Payable 42,252.09 

"'eoitsl Stock IPO,-000.00 

Surplus 110,495.04 

Surplus Depreo* 
loons Payable 

Reserve for Depreciation 

335,599.45 

35.723.07 

3.675.32 

42 f 25».09 
120,000.00 
7*. 762.77 

35.p£o7 

3.675.62 

TCTAL8 

5272,7^7.93 «39, i *08.S9 *35.599.*5 

*276,537-37 



• 



Increased as per Decree 1st ion Exhibit for 
Depreciation credited to this account. 


Reserve for Oeoreclaticpi 

Set op by previous examiner and sbom cm 
Depreciation Sxhlolt. 

PWdWd d 9 Qlar.il .reditu to JtooklalAeMt 

Amounts left in corporation as working capital 
and interest-bearing, set up aa a liability 
instead of invested capital. 
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Hos. 5562, 3, 4 and 5. 

Good Mfg. Co., at al. 

Appellants, 

vs. 

David Burnet, Commissioner of Internal 
Revenue 


ptkat /f2jo 









































































Nos, 5362, 3, 4 and 5, 

Good Mfg. Co,, et &1, 

Appellants, j J ()g 

vs • 


David Barnet, Commissioner of Internal 
Revenue 
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Appellants, 
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David Burnet, Commissioner of Internal 
Art Brass Company Revenue 

natal Oxaiders, Inc. 
flood fcfgV Oo. -21- 


SXKI3TT J 






Cash 

loots. Bee, 
Inventory 
Reel Rotate 
-lent (old) 

Plant (nee)(under 
construction) 
Machinery and 
Iquipeent 
Office furniture 
and Fixtures 
Tools 

T0TJIL8 


$1,040.20 

2,660.40 

1S,O01.53 

>U,065.4l 


1 .525-75 

0,090.00 3,559.62 

160.00 40.00 

Sites*_ 

42,707*61 $3,607.62 


$1,040.20 

2,360.40 

15,001.93 

1,300.00 

9,565.*H 

1,525.75 

11,649.62 

200.00 

** 6 .395.23 


LIABILITIES AID 



Bonds Payable# 

lotes * 

Accounts Payable - 
Art Bras8 Co. 


5,000.00 

5,000.00 

1 , 519.55 


5 , 000.00 

5 , 000*00 

1,519.55 


Reserve for 
Depreciation 
Capital Stock • 

Surulus (Oefioit) 

TOTALS 







Appellants, 


rs. 

net. Commissioner of Internal 
rexme 










































































































Art Braes Company 
Uetftl C rtf ter 3, Ii 
Good Mfg. ffo- 


12/51/19 - Balance as correotod 
1920 Vet X neone ts correc 


Iaguranoe Preplans on 
Uses of Officers 


120.00 


1/15/20 Distribution of Profits 


Deduct difference in Inter¬ 
company Current Accounts 

12/31/20 Balance 

1921 Vet loss u oorreeted 

I neons and Profits Tax paid 

10/1^/21 Dividends 


Add Adjustment of inter- 
brnnch current aocounts 



90 , 75^-1 


90,ll6.6i 




36,67s.? 


13/31/21 3alano. 


*37,107-* 



t 

i" 

1 

i 

! 

».i‘ 


' » T. 

1 
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Good Mfg, Co*, et al. 

Appellants, 
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David Burnet, Commissioner of Internal 
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David Burnet, Commissioner of Internal 
Revenue 
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Hos# 5562, 3, 4 and 5* 

Good Mfg. Co#, at al. 

Appellants, 

vs. 

David Barnet, Commissioner of Internal 
Revenue 


INSTRUCTIONS TO TAXPAYER 

i ' V. ' 

GBXBBAL. 

This questionnaire has been prepared to enable you to furnish the Commissioner with the infomaataon 
nt^esMry for the accurate determination of the propriety of your filing a consolidated income and profits 
tax return. It has been prepared with the view to avoiding, as far as possible, unnecessary correspondence 
and delay in auditing your return and ascertaining your correct tax liability. i- 

If the apace provided herein is not sufficient, there should be. attached tables or statements prepared 
in exactly the same form. It is not desired, however, that the answers be appended in the form of separate 
statements if it can be avoided. 

TABU X. 

Table 1 should show aS concerns in which over 50 per centum of the total outstanding voting capital 
itock or shares is owned or eon trolled by the parent company or in which over 50 per centum of the total 
outstanding voting capital stock is owned or controlled by the same interest. Such conce r ns include 
corpo ra tions, limited partnerships coming within the provisions of Article 1506 of Regulations 45, Revised, 
and trusts which are taxable as corporations. (See Article 033, Regulations 45, Revised.) The line num¬ 
bers should be uaod thereafter in referring to the particular company in Tables 2 to 7, inclusive. 

TABLES S TO 7. 

Tables 2 to 7, inclusive, should be filed out as directed on tha»resp«ctive pages. It is to be noted that 
Tables 3, 4,6, and 7 need not be filled out under certain conditions. When 95 per centum or more of the 
total outstanding voting capital stock of subsidiary companies is owned by a parent company, the individual 
stockholders need not be shown for any of the companies. Any stock not heldj by the parent company 
may be groupod under “Minority Interest.” Where less than 95 per centum is owned by a parent company 
only those individual stockholders who own stock in both the parent and one or room subsidiaries need be 
shown separately. The remainder may be grouped nndor “Minority Interest.” When affiliation exists because 
of the ownership of stock by the same interests, only those individual stockholders who own stock m two 
or more affiliated companies need be shown, the remainder being grouped under “Minority Interest.” 

9UB8TXONS. 

All questions should be answered me of the taxable year under review (except when otherwise speeifiedBy 
indicated) and not as of the present date. 

The interrogations under “Conditional and Related Ownership,” pages 20 and 24, need not be ans wered 
where 95 per centum or more of the total outstanding voting capital stock is owned by another company, 
but the affiliations between such companies should be fully disclosed and all other questions an s were d . 

The interrogations in respect of individual stock holdings should be answered in every cam where affili¬ 
ation exists between two or more companies because of the ownership of stock by the same in tercets (see 
Article 633, Regulations 45, Revised) or because of a combination of stock ownership by companies and the 
same interests 

l^rrwa»dodw^±V^..... 19.2*. 
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1 COMPANIES TO BE CONSIDERED FOR CONSOLIDATION 

AH concerns as defined on page 3 in which ovor 50 pear centum of the total outstanding voting stock or 
shares is ownod or controlled by'tlj© parent company or in which over 50 per centum of the total outstand¬ 
ing voting stock is owned or controlled by the same interests must be includod herein. (Sco Section 240, 
Revenue Act of 1918, and Article 633, Regulations 45, Revised.) 
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QUESTIONS 

All of the following questions should be answerod as of the 


COX7ANT No. L 


aujucmuTKi 

1. Dow it XMBMlly havo voting righto?. 


2. If it doe. not, may it acquire each rights? 
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TRANSACTIONS-Continoed 
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1. Is any csganiaitjon inducted herein an association known 


as a trust? 



2. If so, state in the space below the name or name* of Rich association or associations, and particulars concerning the creation of 
such trust or trusts. Also gtra a sy n opsis ot, or attach a copy ci, the tinat agreement. 
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(no*) 


We, the undersigned, general officers of. 


being severally duly sworn, each for himself deposes and says that the answers-to the questions herein, 
including statements and figures entered in the accompanying tables and in any state¬ 

ments, and schedules attached hereto, are, to his best knovdedgp and belief, true and correct in each and 
every particular. 



miMzzj . 


Sworn to and subscribed before me this 
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TREASURY DEPARTMENT 

BUREAU OF INTERNAL REVENUE! 

COW OU PA T K D R g T Um SCCTtOW 


<). f>. '•• •: x v'pfv ? 

. r - 

» . . . . 

- „ •••--« 

OCT 22 i$28 


Mj.'irtO.vr.--- 
* JS* » ,«4l * 


3 

.am*:;?! . . _ 


DISTRIBUTION CENTER 

• • i. 

Jljn 7 1823 

coh . Rer. subdivision 
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AFFILIATED CORPORATIONS QUESTIONNAIRE 


Taxpayer. 




One copy AmM be filled ont sad filed with the Boresa of Intern al Rerenae by 
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INSTRUCTIONS TO TAXPAYER 

GBNBBAL. 

This questionnaire has been prepared to enable you to furnish the Cngowsioner with the information 
necessary for the accurate determination of the propriety of your filing a consolidated i ncome and profits 
tax return. It has been prepared with the view to avoiding, as far os possible, unnecessary correspon d ence 
and delay in auditing your return and ascertaining your correct tax liability. 

If the space provided herein is not sufficient, there should be attached tables or statements prepared 
in exactly the form. It is not desired, however, that the answers be appended in the form of separate 
statements if it can be avoided. 

TABLE 1. 

Table 1 should show all concerns in which over 50 per centum of the total outsta n di n g voting capital 
stock or shares is owned or controlled by the parent company or in which over 50 per centum of the total 
outstanding voting capital stock is owned or controlled by the same interest. Such concerns incl u de 
corporations; limited partnerships coming within the provisions of Article 1506 of Regulations 45, Revised, 
and trusts which are taxable aa corporations. (See Article 633, Regulations 45, Revised 0 The line num¬ 
bers should be used thereafter in referring to the particular company in Tables 2 to 7, inclusive. 

TAB LBS 8 TO 7. 

Tables 2 to 7, inclusive, should be filled out as directed on the respective pages. It is to be noted that 
Tables 3, 4,6, and 7 need not be filled out under certain conditions. When 95 per centum or more of' the 
total outstanding voting capital stock of subsidiary companies is owned by a parent company, the individual 
stockholders need not be shown for any of the companies. Any stock not held by the parent company 
may be grouped under “Minority Interest.” Where less than 95 per centum is owned by a parent company 
only those individual stockholders who own stock in both the parent and one or 1 more su bsidi aries need be 
shown separately. The remainder maybe grouped under “Minority Interest.” When affiliation exists because 
of the ownership of stock by the same interests, only those individual stockholders who own stock in two 
or more affiliated companies need,be shown, the remainder being grouped under “Minority Interest.” 

QUESTIONS. 


AH questions should be answered as of the taxable year under review (except when otherwise specifi c al l y 
indicated) and not as of the present date. 

The interrogations under “Conditional and Related Ownership,” pages 20 and 24, need not be answered 
where 95 per centum or more of the total outstanding voting capital stock is owned by another company, 
but th«. affiliations between such companies should be fully disclosed and all other questions answered. 

The interrogations in respect of individual stock holdings should be answered in every case where affili¬ 
ation exists between two or more companies because of the ownership of stock by the same interests (see 
Article 633, Regulations 45, Revised) or because of a combination of stock ownership by companies and the 
same interests 
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I 

COMPANIES TO BE CONSIDERED FOR CONSOLIDATION 

i 

All concerns as defined on page 3 in which over 50 per contain of the total oatstanding voting st 
shares is owned or controlled by the parent company or in which over '>0 per centum of the Utal oat 
ing voting stock is owned or controlled by the same interests must lx* included herein. (Soo S***lio 
Revenae Act of 1918, and Article 633, Regulations 45, Revised.) 
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QUESTIONS 

All of the following questions should be answered as of the 
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COMMON STOCK 

QUESTIONS— Continued 


qcxstions.- 


eomntiu in num tvimuir 

19. ff« any of this stock bold during the 

yeor conditionally or subject to any option 
ocd or written, expressed or 

20. II so, describe the conditio™ fully, attachiiw 

copy of any writtefc agreement or contract-1. 

21. Which stock holdings were subject to these 

conditions?__ 


COMPANY Ho. L 



2X. Are two or more of the stockholders members 
of the same family or related families?._ 

23. Have you properly daafenated such stockhold- 


24. How did such related stockholder acquire his 
stock, L e., by gift or purchase?_ 

23. M^ur e hm e d , state the price par share paid for 

26. What was the per value per share of the stock 

so acquired?—_ _ _ 

27. What wee its book value at date of acquisition?. 


28. What waalta market value at date of acquWtfctt?. 

®- was it paid far, i. e., in cash, cash install- 
by application of dividends, etc?_ 


31.1s any of this stock held by officn or em¬ 
ployes*?__ 

«■ ^ scqufaed by such individuals, L eu, 

oy got or pffTtniwT — - - 

**■ pace psrihMe was paid fcr 
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GOOD MFG. CO. ET AL. VS. D. BURNET, COMMR. INT. REV. 


201 United States Board of Tax Appeals.! Filed Feb. 24, 

1931. 

. i 

United States Board of Tax Appeals. 

Docket Nos. 19840, 34244. ! 

Good Manufacturing Company, Inc., 

i 

vs. 

Commissioner of Internal ReveSnue. 

i 

Docket No. 19841. 

Art Bbass Company, Inc., | 
vs. 

i 

Commissioner of Internal Revenue. 

I 

Docket No. 19842. j 
The Metal Crafters, Inc.,! 

i 

vs. 

Commissioner of Internal Revenue. 

Praecipe, 

It is hereby stipulated by and between the parties herein 
that the Clerk of the Board of Tax Appeals shall transmit 
and deliver to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, copies duly certified as correct, of the 
following documents. 

1. The docket entries of the proceedings before the Board. 

2. The petitions and answers in Dockets Number 19840, 

19841,19842, and 34244. | 

3. Findings of fact, opinion, and decision of the Board. 

4. Motion to correct findings of fact and to amend the 
opinion. 

5. Order of the Board correcting the findings of fact and 
denying balance of motion. 

6. Petition for review. 

7. The statement of evidence. 

8. Stipulation under paragraph (d) Section 1002, of the 
Revenue Act of 1926, that the review shall be by the Court 
of Appeals of the District of Columbia. 

6—5362a 
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GOOD MANUFACTURING CO. ET AL. VS. 


9. Order of the Court of Appeals of the District of Co¬ 
lumbia reviving above entitled causes. 

202 10. This designation. 

LOUIS E. SPIEGLER, 

, N. NORMAN MAYER, 

Barr Building, Washington, D. C., 

Attorneys for Petitioners . 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Now, March 13,1931, the foregoingpraecipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

203 United States Board of Tax Appeals. 

Docket Nos. 19840, 19841, 19842, 34244. 

Good Manufacturing Company, Inc., Art Brass Company", 
Inc., The Metal Crafters, Inc., Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby extended 
to March 15,1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., January 15,1930. 


A true copy. Teste: 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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204 United States Board of Tax Appeals 
Docket Nos. 19840, 19841,19842, 34244. 

Good Manufacturing Company, Inc., Art Brass Company, 

Inc., The Metal Crafters, Inc., Petitioners, 

j 

v. i 

i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . ! 

On motion of counsel for the petitioners,! it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers! sur petition for 
review of the above entitled proceedings in the Court of 
Appeals of the District of Columbia be and it is hereby ex¬ 
tended to May 15,1930. i 

(Signed) LOGAN MORRIS, 

j Member. 

Dated Washington, D. C., March 11, 1930. . 

i 

l 

A true copy. Teste: 
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[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk. 


B. D. GAMBLE, i 

Clerk U . S. Board of Tax Appeals. 

| 

United States Board of Tax Appeals. 

i 

Docket Nos. 19840, 19841,19842, 34244. 


Good Manufacturing Co., Inc., Art Brass Company, Inc., 
The Metal Crafters, Inc., Petitioners, 

vs. | 

i 

Commissioner of Internal Revenue, j Respondent. 

Order Enlarging Time. | 

On motion of counsel for the petitioners and consent of 
counsel for the respondent, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 


i 


i 

i 
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review of the above entitled proceedings in the Court of Ap¬ 
peals, of the District of Columbia, be and it is hereby ex¬ 
tended to July 14, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., May 14, 1930. 


A true copy. Teste: 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric. 


B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 


206 United States Board of Tax Appeals. 


Docket Nos. 19840, 19841,19842, 34244. 

Good Manufacturing Co., Inc., Art Brass Co., Inc., The 
Metal Crafters, Inc., Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner- and consent of 
respondent, it is 


Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceedings in the Court of Ap¬ 
peals for the District of Columbia be and it is hereby ex¬ 
tended to September 15, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., July 12, 1930. 


A true copy. Teste: 


B. B. GAMBLE, 

Cleric. 


[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Endorsed on cover: Board of Tax Appeals. No. 5362. 
Good Manufacturing Co., appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. No. 5363. Good Manufactur¬ 
ing Co., Inc., appellant, vs. David Burnet, Commissioner of 
Internal Revenue. No. 5364. Art Brass Co.j appellant, vs. 
David Burnet, Commissioner of Internal Revenue, and No. 
5365. The Metal Crafters, Inc., appellant, Vs. David Bur¬ 
net, Commissioner of Internal Revenue. Coiiirt of Appeals, 
District of Columbia. Filed Mar. 14, 1931. Henry W. 
Hodges, Clerk. 
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Court of gppeate, ©fetrirt of Columbia 

JANUARY TERM, 1931 


No. 5362 ! 

GOOD MANUFACTURING CO., APPELLANT, 

VS. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. I 


No. 5363 

GOOD MANUFACTURING CO., INC., APPELLANT, 

vs. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


No. 5364 

ART BRASS CO., APPELLANT, j 

vs. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. | 

AND 

No. 5365 | 

THE METAL CRAFTERS, INC., APPELLANT, 

vs. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


. APPEAL FROM THE BOARD OF TAX APPEALS. 


BRIEF FOR APPELLANT 

I | 

THE CASES 

i 

These cases are before the Court on petition for review 
of a decision and order of the Board of Tax Appeals, 
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determining the tax liability of the several appellants 
for the calendar years 1920 and 1924. 


STATEMENT OF FACTS 

The material allegations in the petition are that the 
appellants Good Manufacturing Company and Art Brass 
Company are organized under the laws of the State of 
New York, and have their general offices in the city of 
New York; and that The Metal Crafters is a corporation 
organized under the laws of the State of Pennsylvania 
and has its general offices in the city of East Stroudsburg. 
The Good Manufacturing Company was and is engaged 
in the business of manufacturing and selling plumbing 
supplies. The Art Brass Company was and is engaged 
in the manufacture and sale of bathroom fittings and art 
bric-a-brac. The Metal Crafters was and is engaged in 
manufacturing art metal products and bathroom fixtures. 

During 1919 and 1920 The Metal Crafters had out¬ 
standing 1000 shares of stock. In September, 1919, Art 
Brass Company purchased 880 shares of this capital 
stock, which it owned throughout the year 1920. The 
balance of 120 shares vras owned, 100 shares by Theodore 
Webber, superintendent of the company, and 20 shares 
by his son. These 120 shares had been owned by the 
Webbers prior to the acquisition of the 880 shares by Art 
Brass Company. Prior to and during the year 1920 
The Metal Crafters sold substantially all its products to 
Art Brass Company under a contract between the com¬ 
panies. The prices for such products were determined 
solely by Theodore Webber. 

During 1920 the stockholders of Good Manufacturing 
Company were as follows: 


Stockholder 

Shares 

Percentage 

C. Riegger. 

. 817 

43 

A. F. Riegger. 

. 817 

43 

F. H. Samuels. 

. 95 

5 

Wm. M. Cronyn. 

.. 95 

5 






F. Biedenmeister 
A. M. Piers_ 


3 


J? 

38 


2 - 
2 


1900 

During the year 1920 the stockholders of 
Company were as follows: 


Stockholder Shares 

C. Riegger. 420 

A. F. Riegger .420 

F. H. Samuels. 120 

Wm. M. Cronyn. 120 

F. D. Snowden. 120 


100 
Art Brass 


Percentage 

35 

! 35 

10 
10 
10 


1200 


100 


During the year 1924 the stockholders of Gocid Manu¬ 


facturing Company were as follows: 


Stockholder Shares 

C. Riegger. 903 

A. F. Riegger . 903 

F. H. Samuels. 107% 

Wm. M. Cronyn. 107% 

F. Biedenmeister . 107% 

F. M. Lyons. 21% 


Percentage 

42 

42 

! 5 

5 

! 5 

I 1 


2150 ! 100 

During the year 1924, the stockholders of Art Brass 
Company were as follows: j 


Jan. 1 to Feb. 28 Feb. £8 to Dec. 31 
Stockholder Shares Percent. Shares Percent. 

C. Riegger. 480 40 720| 36 

A. F. Riegger. 480 40 720j 36 

F. H. Samuels. 120 10 180 9 

Wm. M. Cronyn. 120 10 180 9 

W. P. Hill.- .. 100 5 

C. J. Cook. 100 5 

1200 100 2000 100 


Biedenmeister, Piers and Lyons were employees of 
Good Manufacturing Company, and held their! stock sub¬ 
ject to agreements giving C. Riegger and A. F. Riegger, 
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their representatives and assigns, the right to repurchase 
the shares at any time; and providing that if the holders 
at any time desired to sell their stock, C. and A. F. 
Riegger should have priority in its purchase. (Italics 
ours). 

Cook, Hill and Snowden were employees of Art Brass 
Company, and held their stock subject to agreements 
giving the right to C. and A. F. Riegger to repurchase it 
at any time the employees should sever their connection 
with the company; and providing that if the holders 
desired at any time to sell their stock, C. and A. F. 
Riegger should have priority in its purchase. 

There were no optional purchase agreements attached 
to any of the shares of stock of The Metal Crafters. 

In 1923 the Commissioner of Internal Revenue de¬ 
termined that in the year 1920 the Art Brass Company 
was not affiliated with any other corporation, and on the 
basis of its separate return assessed against it additional 
income and profits taxes in the amount of $846.98, which 
were paid. In 1926, on the basis of the data in his pos¬ 
session in 1923, and without any additional information, 
the same Commissioner of Internal Revenue reversed his 
first ruling, and held that the Art Brass Company was 
affiliated with the Good Manufacturing Company and 
The Metal Crafters in the year 1920, and assessed addi¬ 
tional taxes against all these companies as affiliated cor¬ 
porations. 

For the reason that the stockholdings in 1924 were sub¬ 
stantially the same as in 1920, and feeling themselves 
bound by the ruling of the Commissioner in his determi¬ 
nation in 1923, the three companies filed separate income 
and excess profits tax returns for the year 1924. 

Ill 

ASSIGNMENTS OF ERROR 

1. The Board erred in holding that Petitioners were 
“affiliated” in 1920 within the meaning of Section 240 of 
the Revenue Act of 1918. 


\ 


I 


i 


2. The Board erred in failing to find that the Petition¬ 
ers were not “affiliated” in 1920 within the meaning of 
Section 240 of the Revenue Act of 1918. 

i 

3. The Board erred in holding that the Conlmissioner 
was not estopped from reversing his determination that 
the Petitioner Art Brass Company was not “affiliated” 
with the Petitioner The Metal Crafters or the Petitioner 
Good Manufacturing Company in 1920 within the mean¬ 
ing of Section 240 of the Revenue Act of 1918. 

i 

4. The Board erred in failing to find that the Com¬ 
missioner of Internal Revenue was estopped from revers¬ 
ing his determination that the Petitioner Art Brass Com¬ 
pany was not affiliated with the Petitioner The Metal 
Crafters in 1920 within the meaning of Section 240 of 
the Revenue Act of 1918. 

5. The Board erred in holding that substantially all 

the stock of the Petitioner Art Brass Company and Peti¬ 
tioner The Metal Crafters was owned or controlled by 
the same interests in 1920 within the meaning' of Section 
240 of the Revenue Act of 1918. I 

6. The Board erred in holding that the | Petitioner 
Good Manufacturing Company and the Petitioner Art 
Brass Company were not “affiliated” in 1924 within the 
meaning of Section 240 of the Revenue Act of 1924. 

7. The Board erred in failing to find that the Peti¬ 
tioner Good Manufacturing Company and the Petitioner 
Art Brass Company were “affiliated” in 1924 j within the 
meaning of Section 240 of the Revenue Act of 1924. 

8. The Board erred in holding that 95% of the voting 

stock of the Petitioner Good Manufacturing Company 
and the Petitioner Art Brass Company was not owned by 
the same interests in 1924, within the meaning of Section 
240 of the Revenue Act of 1924. j 

9. The Board erred in failing to find that at least 95% 
of the voting stock of the Petitioner Good Manufacturing 
Company and the Petitioner Art Brass Company was 
owned by the same interests in 1924, within the meaning 
of Section 240 of the Revenue Act of 1924. 


! 

i 
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10. The Board erred in denying a motion to revise its 
decision filed by the Petitioners under date of April 5, 
1929. 

11. The Board erred in holding that there was a de¬ 
ficiency in tax of the Petitioner Good Manufacturing 
Company of $2305.76 for the year 1920, and $56.16 for 
the year 1924; of the Petitioner Art Brass Company of 
$2766.89 for the year 1920; and of the Petitioner The 
Metal Crafters of $1103.95 for the year 1920. 

12. The findings of the Board are not supported by 
any evidence. 


IV 

THE LAW 

With respect to the year 1920, the Revenue Act of 1918 
is applicable; with respect to the year 1924, the Revenue 
Act of 1924 applies. 

The Revenue Act of 1918, so far as applicable in this 
case, provides in part: 

Section 240 (a)—“That corporations which are 
affiliated within the meaning of this section shall, 
under regulations to be prescribed by the Com¬ 
missioner with the approval of the Secretary, 
make a consolidated return of net income and in¬ 
vested capital for the purposes of this title and 
Title III, and the taxes thereunder shall be com¬ 
puted and determined upon the basis of such 
return: * * * *” 

Section 240 (b)—“For the purpose of this sec¬ 
tion two or more domestic corporations shall be 
deemed to be affiliated (1) if one corporation owns 
directly or controls through closely affiliated in¬ 
terests or by a nominee or nominees substantially 
all the stock of the other or others, or (2) if sub¬ 
stantially all the stock of two or more corporations 
is owned or controlled by the same interests.” 

The regulations promulgated under the authority of 
this Act provide in Article 633: 
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“Corporations will be deemed to be affiliated 
(a) when one domestic corporation owns directly 
or controls through closely affiliated interests or 
by a nominee or nominees substantially j all the 
stock of the other or others, or (b) when sub¬ 
stantially all the stock of two or more domestic 
corporations is owned or controlled by the same 
interests. The words ‘substantially all the stock’ 
can not be interpreted as meaning any particular 
percentage, but must be construed according to 
the facts of the particular case. The owjning or 
controlling of 95 per cent or more of the out¬ 
standing voting capital stock (not including stock 
in the treasury) at the beginning of and during 
the taxable year will be deemed to constitute an 
affiliation within the meaning of the Statute. 
Consolidated returns may, however, be required 
even though the stock ownership is less than 95 
per cent. When the stock ownership or control is 
less than 95 per cent, but in excess of 50 per cent, 
a full disclosure of affiliations should bfc made, 
showing all pertinent facts, including the stock 
owned or controlled in each subsidiary or Affiliated 
corporation and the percentage of such stock 
owned or controlled to the total stock outstanding. 
Such statement should preferably be made in ad¬ 
vance of filing the return, with a request for in¬ 
structions as to whether a consolidated return 
should be made. In any event such a statement 
should be filed as a part of the returh. The 
words ‘the same interests’ shall be deemed to 
mean the same individual or partnership or the 
same individuals or partnerships, but when the 
stock of two or more corporations is owned or 
controlled by two or more individuals or by two 
or more partnerships a consolidated return is not 
required unless the percentage of stock field by 
each individual or each partnership is substantial¬ 
ly the same in each of the affiliated corporations.” 

The Revenue Act of 1924, so far as applicable in this 
case provides: 

Section 240 (a)—“Corporations which are 
affiliated within the meaning of this section may, 
for any taxable year, make separate returns or, 
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under regulations prescribed by the Commissioner 
with the approval of the Secretary, make a con¬ 
solidated return of net income for the purpose of 
this title, in which case the taxes thereunder shall 
be computed and determined upon the basis of 
such return. If return is made on either of such 
bases, all returns thereafter made shall be upon 
the same basis unless permission to change the 
basis is granted by the Commissioner.” 

Section 240 (c)—“For the purpose of this sec¬ 
tion two or more domestic corporations shall be 
deemed to be affiliated (1) if one corporation 
owns at least 95 per centum of the voting stock 
of the other or others, or (2) if at least 95 per 
centum of the voting stock of two or more cor¬ 
porations is owned by the same interests. * * * *” 

Regulations 65, relating to the Revenue Act of 1924, 
provide with respect to consolidated returns and affilia¬ 
tions: 

Article 631—“Consolidated returns are based 
upon the principle of levying the tax according to 
the true net income of a single enterprise, even 
though the business is operated through more 
than one corporation. Where one corporation 
owns the capital stock of another corporation or 
other corporations, or where the stock of two or 
more corporations is owned by the same interests, 
a situation results which is closely analogous to 
that of a business maintaining one or more branch 
establishments. In the latter case, because of the 
direct ownership of the property, the net income 
of the branch forms a part of the net income of 
the entire organization.” 

Article 632—“Affiliated corporations as defined 
in section 240 (c) and article 633, irrespective of 
the basis upon which returns were filed prior to 
1924 under section 240 (a) of the Revenue Act of 
1921 , may elect to make separate returns or file 
a consolidated return in which will be reported 
the consolidated net income of the affiliated group. 
If return is made upon either of these bases, all 
subsequent returns must be made upon the same 
basis except as permission to change may be 
granted by the Commissioner. In applying for 
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i 
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permission to change from one basis to tjhe other 
there should be submitted a statement in the form 
of an affidavit executed by a person or! persons 
qualified to sign the returns (see section 239) 
setting forth completely the reasons fod making 
the request. * * * *” 

Article 633—“Two or more domestic corpora¬ 
tions will be deemed to be affiliated (a) if one 
corporation owns at least 95 per cent of the voting 
stock of the other or others, or (b) if atj least 95 
per cent of the voting stock of two or more cor¬ 
porations is owned by the same interest! * * * * 
The words ‘the same interests’ shall be deemed to 
mean the same individual, partnership^ or cor¬ 
poration, or the same individuals, partnerships, 
or corporations, but when the stock of two or 
more corporations is owned by two or niore indi¬ 
viduals, by two or more partnerships, or by two or 
more corporations, the corporations will not be 
held to be affiliated unless the percentage of stock 
of such corporations held by each individual, each 
partnership, or each corporation is substantially 
the same in each of the corporations.” j 


THE ISSUES j 

There were three questions decided by the Board of 

i 

Tax Appeals which are presented to this Court by the 
petition for review: 

1. Were the Petitioners Art Brass Company and The 
Metal Crafters affiliated in 1920 within the meaning of 
section 240 of the Revenue Act of 1918? 

2. Was the Commissioner of Internal Revenue, in the 
absence of any additional information and having in his 
possession only those facts which were in his possession 
at the time of a determination in 1923 that the Petition¬ 
ers were not affiliated in 1920, estopped in 1926 from 
reversing the first determination? 

3. Were the Petitioners Good Manufacturing Com¬ 
pany and Art Brass Company affiliated in 1924 within 
the meaning of Section 240 of the Revenue Act of 1924? 


10 


VI 

ARGUMENT. 

1. The Art Brass Company and The Metal Crafters 
were not affiliated in 1920 within the meaning of section 
240 of the Revenue Act of 1918. 

The Board of Tax Appeals, in its opinion stated: 

“* * * * It remains, then, on this issue, only 
to determine whether Art Brass and Metal Craft¬ 
ers "were affiliated in that year. The evidence 
discloses that in such year (1920) Art Brass 
owned 88 per cent of the stock of Metal Crafters 
and that of the remaining 12 per cent 10 per cent 
was the property of the superintendent of the 
latter company, and two per cent by his son. The 
minority shareholders voted their own stock and, 
at all times within the years in question, were in 
harmony with the majority. Metal Crafters was 
sole agent for Art Brass and all the stockholders 
of Art Brass, including the minority, were equally 
interested in profits resulting from such sales. 
The interests of the majority and the minority 
stockholders were identical.” 

The Board was clearly in error in its opinion, which 
was based upon an erroneous finding of fact. In the 
Findings of Fact (R. p. 47) it stated that 
“During the year 1920 Metal Crafters sold substantial¬ 
ly all the products of Art Brass at prices determined by 
Webber.” (Italics ours). 

Were this finding correct, the opinion might have some 
basis. However, upon motion of the Petitioners, the 
finding was corrected to read: 

“During the year 1920 Metal Crafters sold sub¬ 
stantially all its products to Art Brass at prices 
determined by Webber.” (Italics ours). 

This correction places an entirely different aspect upon 
the relations of the two corporations. The Board stated 
that as The Metal Crafters was sole agent for Art Brass 
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Company, all the stockholders of Art Brass Company, 
including the minority, were equally interested in profits 
from such sales. This, however, is certainly not the 
criterion. Obviously—and the statement requires no 
demonstration—all the stockholders in a corporation are 
interested in the sales and profits of that corporation. 
Under the law, it is necessary for the affiliation of two 
corporations, that substantially all the stock of both 
corporations shall be owned by the same interests. The 
minority stockholders of Art Brass Company |had the 
same interest in the profits of Art Brass Company as the 
majority stockholders had. They also had t^ie same 
interest in the profits of The Metal Crafters, because of 
the ownership by Art Brass Company of 88 per cent of 
the stock of The Metal Crafters. 

But the essential question is: Were the interests of the 
minority stockholders in The Metal Crafters the same 
as the interests of the majority stockholders? j Clearly 
they were not. The minority stockholders of Tfye Metal 
Crafters owned no stock in Art Brass Company. They 
consequently had no interest in the profits of A^rt Brass 
Company. Their interests were totally divorced from 
the interests of the owner of the majority of the stock, 
which was Art Brass Company. 

Furthermore, Theodore Webber, a minority stock¬ 
holder in The Metal Crafters was superintendent of that 
company, and substantially all the products of that com¬ 
pany were sold to Art Brass Company at prices deter¬ 
mined by him. (R. p. 47). His interests were solely 
and exclusively in the profits of The Metal Crafters. 

The conclusion of the Board, being based upon an 
erroneous interpretation of the facts, is consequently 
erroneous. But even for other reasons is the opinion 
wrong. 

Section 240 (b) of the Revenue Act of 1918 provides 
that corporations shall be deemed affiliated (1) if one 
corporation owns directly or controls through closely 
affiliated interests or by a nominee or nominees sub- 
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stantially all of the stock of the other or others, or (2) if 
substantially all the stock of two or more corporations is 
owned or controlled by the same interests. 

A conclusion that Art Brass Company and The Metal 
Crafters were affiliated under the law must be predicated 
upon one of two propositions: first, that the 12 per cent 
of stock of The Metal Crafters owned by the Webbers 
was controlled by Art Brass Company; or second, that 
the ownership of 88 per cent of the stock of The Metal 
Crafters by Art Brass Company constituted ownership 
or control of “substantially all” of the stock. 

The record discloses that the Webbers were stock¬ 
holders in The Metal Crafters before Art Brass Company 
acquired an interest; that there was no understanding 
between Art Brass Company and the Webbers regarding 
purchase of their stock; that no attempt was made to 
influence their vote at meetings; that Theodore Webber 
was always present at meetings and voted his own stock; 
that Webber remained as superintendent of The Metal 
Crafters; that he fixed the prices at which The Metal 
Crafters sold its manufactured articles; and that no in¬ 
fluence was used to affect the prices charged. (R. pp. 
73, 74). 

The mere showing that Art Brass Company owned 88 
per cent of the stock of The Metal Crafters is not suffi¬ 
cient to satisfy the requirement that “one corporation 
owns directly or controls through closely affiliated inter¬ 
ests * * * * all of the stock of the other or others.” And 
there is no evidence that substantially all the stock was 
owned or controlled. Furthermore, the fact that The 
Metal Crafters sold practically all its output to Art Brass 
Company is immaterial, as it had done so even before 
Art Brass Company acquired a stock interest. (R. p. 73). 
And mdre contractual relations are not sufficient to 
create an affiliated status. 

In Wadhams & Company v. United States, 76 Ct. Cl. 
235, decided on March 11, 1929, the Court of Claims held 
that the ownership of 80 per cent of the stock of Perfec- 
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tion Manufacturing Company by Wadhams & Company, 
the balance being held by a former employee of Perfec¬ 
tion Manufacturing Company under an agreement in 
writing between the employee and Wadhams & Com¬ 
pany, whereby the former agreed not to sell his stock to 
outsiders without first offering it to the latter, was not 
sufficient to justify a conclusion that the two corporations 
were affiliated in accordance with the provisions of the 
Revenue Act of 1918. j 

The case of United States v. Cleveland , P. and E. R. R. 
Company , 42 Fed. (2d) 413, reversing 34 Fed. (2d) 316, 
is also in point. In the District Court decision it was 
held: 

“These two companies were operated hnd con¬ 
trolled as a single enterprise. They made up an 
economic unit actually controlled and practically 

owned by the defendant.” 

* 

i 

The decision of the Circuit Court of Appeals is ex¬ 
haustive of the subject. The court reached the following 
conclusions as to the scope and intent of the Act: 

“While the underlying purpose was jto incor¬ 
porate the departmental regulations purporting 
to tax as an economic unit any group of compan¬ 
ies so operated as to make arbitrary apportion¬ 
ment of income possible, nevertheless,; Congress 
made determinative not actual control bf the re¬ 
lated companies, or of the subsidiary by the 
parent company, but the substantial ownership 
or control of their stock, or of the stdck of the 
subsidiary by the parent company. Under a rea¬ 
sonable interpretation of the statute, the aforesaid 
underlying purpose cannot be given fjill effect, 
although, of course, the elimination, in subsequent 
acts, of the alternative of ‘control/ would not 
affect the interpretation to be given to the act 
of 1918. 

“Applying these conclusions to the case at bar: 
We find that the two corporations, alleged to have 
been affiliated and so found by the Board of Tax 
Appeals and the District Court, were concededly 
operated as a single interurban road, that there 
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was a complete identity of control of the busi¬ 
nesses, and that the joint operating expenses 
were arbitrarily apportioned. Defendant actually 
owned 70.9 per cent of the stock of the Ashtabula 
Company, and voted, by means of solicited prox¬ 
ies, over 99 per cent of the stock that was voted at 
the annual meetings. This stock, however, con¬ 
stituted only 77 per cent to 84 per cent of the 
total issue—which cannot be deemed Substantial¬ 
ly all' of the sole class of stock issued by the 
subsidiary corporation, within the fair meaning 
of the act. * * * * 

“In these circumstances a finding of affiliation 
cannot be sustained.” 

In Goldstein Bros. Amusement Co. vs. White, 33 Fed. 
(2d) 787, the court held that where two brothers owned 
994 shares out of 1000 in the plaintiff corporation, 60 out 
of 100 shares in another corporation, and 68 or 70 per 
cent of the total stock of another corporation, and the 
brothers were managers and operated and controlled all 
three corporations, there was no “affiliation” between 
the plaintiff and the other two corporations within the 
meaning of the Revenue Act of 1918, and they were not 
entitled to make a consolidated income and profits tax 
return. 

In the instant case, Theodore Webber and his son 
owned 120 of a total of 1000 shares of stock of The Metal 
Crafters and owned no stock in Art Brass Company. 
And, furthermore, over this minority stock the Art Brass 
Company had no control. 

This case comes squarely within the interpretation of 
the Circuit Court of Appeals for the Second Circuit in 
the matter of Ice Service Co. v. Commissioner of Internal 
Revenue, 30 Fed. (2d) 230, the decision in which states: 

“* * * * we are not to confuse control of the 
corporation with control of the stock. The test 
is not declared to be control of the business or the 
policies of the subsidiary corporation, but sub¬ 
stantial identity of interest in the enterprise. The 
theory of affiliation, resulting in a consolidated 


that an examination of its return disclosed an additional 
tax liability for the year 1920 of $846.98 (Ex. A, f^,. p. 79) 
which was paid. This was on the basis of the individual 
corporation, as unaffiliated with any other corporation. 
Mr. Cronyn was treasurer of Art Brass Company pi 1920, 
and testified (R. p. 74) that the corporations had been 
instructed by Washington not to file consolidated returns. 

On February 2, 1926, the Supervising Internal Revenue 
Agent forwarded a letter (Ex. B, R. p. 84) making ad¬ 
justments to the income tax liability of the three cor¬ 
porations on the basis of a consolidation of the accounts. 
On August 2, 1926, a notice of deficiency disclosing an 
alleged liability of $2,641.09, on the basis of “affiliation” 
of the three companies was directed by the Comipissioner 
of Internal Revenue to the petitioner Good Manufactur¬ 
ing Company (R. p. 9). No additional information had 
been obtained from the taxpayer corporations. All the 
data had been in the hands of the Commissioner since 
March, 1920. j 

On the basis of these facts, it is submitted that there 
was no reason for the Commissioner, after once deciding 
that the corporations were not affiliated within the mean¬ 
ing of the Revenue Act of 1918, to reverse his ppinion 
and to hold that the corporations were affiliated. 

The reasons for so contending are many and j cogent. 
In the light of the determination in 1923, and?on the 
assumption that the finding was final and binding, the 
corporations in the years thereafter filed separate returns. 
Having adopted this procedure, upon a strict application 
of section 240 (a) of the Act of 1924, they were bound 
by their “election.” The section reads, in partt 

i 

I 

“If return is made on either of such bises, all 
returns thereafter shall be upon the same basis 
unless permission to change the basis is granted 
by the Commissioner.” 

i 

The Court of Appeals of the District of Columbia, in 
Harriton v. Lucas , 41 Fed. (2d) 429, held: 


18 


“* * * * that there is a presumption that the 
Commissioner of Internal Revenue making addi¬ 
tional assessment performed his duty; that is, 
that he acted upon all facts before him, including 
new and different ones.” 

We submit, that while there is such a presumption, it 
has been fully overcome by the evidence in this case. 
The testimony shows conclusively that there were no 
additional facts, or new and different ones, before the 
Commissioner at the time of the reversal of his first 
decision. 

i 

We also wish to call attention to the decision of the 
court in Penrose v. Skinner , 298 Fed. 335, 337: 

“No one will contend that a succeeding Com¬ 
missioner could overrule or ignore the decision of 
his predecessor, unless such decision were in law 
erroneous or tainted with fraud. Any other con¬ 
clusion would bring chaos in governmental ad¬ 
ministration and cause untold annoyance to our 
citizens.” 

Reference is also made to the case of Woodworth v. 
Kales, 26 Fed. (2d) 178, in which the question is gone 
into in some detail. In this case the court held that 
where the ascertaining of an essential fact in determining 
essential elements of tax liability is left to discretionary 
judgment of officers, and they exercise such discretion in 
good faith, and tax is computed and paid, they may 
thereafter reopen and reassess tax only if statutes give 
them authority therefor, and such authority must be by 
express words or clear implication. 

The decision further held the Commissioner was with¬ 
out authority under the Revenue Act of 1918 to remake 
such assessment and reassess an additional tax upon a 
new valuation resulting from a “matured and better 
judgment,” there being no claim of fraud or mistake, 
clerical or otherwise. 

In its decision the court states: 
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“It also appears that as to the first valuation 
by Commissioner Roper, as well as to the subse¬ 
quent confirmations thereof, there is no j claim of 
fraud or misleading or of new evidence, or of mis¬ 
take of law or of specific fact, but that I the new 
estimate of value is only a variant inference from 
the same evidential facts upon which the earlier 
estimate was founded—the language of counsel 
for the Government stating the only | claim of 
justification for the reassessment to be that it was 
‘a new and better view of the same faqts’ based 
upon a ‘matured and better judgment/ ! 

“* * * * where the ascertaining of an, essential 
fact is left to their discretionary judgment, where 
they exercise that discretion in good f&ith, and 
where thereupon the tax is computed and paid, it 
seemingly must be the theory of normal operation 
that the matter is closed. If not closed, it must 
be for some reason which makes the, case ab¬ 
normal. 

“For these and other considerations! we con¬ 
clude that authority to review and revise such a 
valuation as this for fraud, mistake or Analogous 
ground is reasonably to be implied from the 
statutes, while power thus to repudiate the former 
action, merely because the Commissioner has 
changed his view (or his predecessor’s) of the evi¬ 
dence, is not reasonably implied.” 


As no new facts were submitted for the consideration 
of the Commissioner it is obvious that the redetermina¬ 
tion could have come only from “a new and better view 
of the same facts” based upon a “matured $nd better 
judgment.” What authority is there for inferring that 
the second decision of the Commissioner is more matured 
or better than the first? Longer or often repeated con¬ 
sideration of a problem does not necessarily result in a 
sounder decision. In our opinion, the Commissioner was 
right in his first decision, at least so far as Art Brass 
Company and The Metal Crafters are concerned. 

For other clear reasons in support of the contention 
here made that a decision of the Commissioner, Acquiesced 
in by the taxpayer, is final in the absence of fraud or 
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misrepresentation, new evidence or mistake of law or 
fact, attention is directed to the dissenting decision in 
Austin Company v. Commissioner of Internal Revenue , 
35 Fed. (2d) 910, 913, and in the last paragraph of the 
concurring decision in Oak Worsted Mills v. United 
States, 38 Fed. (2d) 700, 704. 


3. Good Manufacturing Company and Art Brass 
Company were affiliated in 1924 within the meaning of 
Section 240 of the Revenue Act of 1924. 

An entirely different situation exists with regard to the 
year 1924. The question here is the right to file a con¬ 
solidated return for the Good Manufacturing Company 
and the Art Brass Company. 

The pertinent section of the law, (Section 240 (c)) 
provides in part: 

“* * * * for the purpose of this section two or 
more domestic corporations shall be deemed to be 
affiliated (1) if one corporation owns at least 95 
per centum of the voting stock of the other or 
others, or (2) if at least 95 per centum of the 
voting stock of tw~o or more corporations is owned 
by the same interest.” 

This case comes fully within the scope of clause (2). 
The record discloses that on December 31, 1924, C. 
Riegger, A. F. Riegger, F. H. Samuels and Wm. M. 
Cronyn owned 2021 shares of stock, or 94 per cent, of a 
total of 2150 shares, of Good Manufacturing Company. 
The same four men owned 100 per cent of the stock of 
the Art Brass Company during the period January 1, 
1924, to February 28, 1924, while from February 28, 1924, 
to December 31, 1924, their holdings amounted to 90 
per cent. 

The remaining six per cent of stock of Good Manu¬ 
facturing Company was owned by F. Biedenmeister and 
J. M. Lyons, both employees of the company. Lyons’ 
holdings on December 31, 1924, were 21% shares, and 
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F. Biedenmeister’s were 107% shares. Both Lypns and 
Biedenmeister had been stockholders since 1921. On 
December 22, 1923, a stock dividend of 160 shares was 
declared, but Lyons did not participate in it. On Janu¬ 
ary 2, 1924, another stock dividend of 90 shares was 
declared, and again Lyons received none. The! reason 
given was that these stock dividends covered profits on 
the books previous to his acquisition of stock. (Rj p. 69). 

The 10 per cent of stock of Art Brass Company not 
owned by the Rieggers, Samuels and Cronyn, was in the 
name of W. P. Hill and C. J. Cook, employees of the 
company. (R. p. 71). Beidenmeister, Lyons, Cook, and 
Hill held their stock subject to agreements endorsed on 
the certificates. The endorsement on Biedenmeister’s 
and Lyons’ certificates gave to C. Riegger and A. F. 
Riegger the right to repurchase the stock at any time. 
(R. p. 69). The endorsements on the certificates of 
Cook and Hill gave the Rieggers the right to repurchase 
the stock at any time that the employees severed their 
connection with Art Brass Company for any reason. 
(R. p. 72). | 

The record also shows that Lyons’ holdings Wre re¬ 
duced from 95 shares to 21 % shares in 1924. This was 
a demotion on the ground of mismanagement of his de¬ 
partment. (R. p. 69). The employees were given the 
stock in lieu of an advance in salary. (R. p. 70). 

It seems manifest that the majority interests in Good 
Manufacturing Company had such complete control over 
the stock of the minority as to constitute practical owner¬ 
ship. This is evidenced by the fact that though Lyons 
had been a stockholder of Good Manufacturing Company 
since 1921, he was not permitted to share in the stock 
dividends declared in 1923 and 1924. Under what other 
circumstances could such action have been takeii? Then 

• I 

again, in 1924, Lyons’ holdings were reduced from 95 
shares to 21% shares. Obviously, his ownership of the 
stock was purely nominal, and the stock had befen given 
to him merely to permit him to share in the c$sh divi- 
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dends of the company. When certain acts of manage¬ 
ment were displeasing to the real owners, they took the 
stock aw^ay from him, retained a part of it, and gave the 
balance to another employee who apparently was deserv¬ 
ing of an increase in pay and received the additional 
stock in lieu thereof. The true ownership of the stock 
was clearly in the Rieggers. 

While no exactly similar control is presented in Art 
Brass Company, an analogous situation is shown in the 
declaration of the stock dividend on February 28, 1924. 
Though Hill and Cook were not stockholders prior to 
that date, thereafter because of a stock dividend, each 
became the holder of 100 shares of stock, subject, of 
course, to the conditions mentioned and set forth in detail 
in the record. (R. p. 72). Is there any reason to doubt 
that the true owmers of the stock were the Rieggers; that 
Cook and Hill were only nominally owmers of the stock; 
and that the stock was actually owned by “the same 
interests” within the scope of the law? 

It is submitted that under the facts existing in the 
stockholdings in question, it must be held that at least 
95 per ceht of the voting stock was owned by the same 
interests. It is further submitted that the recent de¬ 
cisions of the Board of Tax Appeals reveal a decided 
change in attitude toward the meaning of the term “the 
same interests.” This change was brought about by the 
decision of the Circuit Court of Appeals for the 5th 
Circuit, in Kile & Morgan Company v. Commissioner of 
Internal Revenue, 41 Fed. (2d) 925. That case, now 
considered a leading case on this question by the Board 
of Tax Appeals, and frequently cited, presents the first 
authoritative definition of the term “the same interests” 
as used in section 240 (c) of the Act of 1924. 

The case came before the court on a petition to review 
a decision of the Board. Because of its importance, 
somewhat detailed attention is here accorded it. It ap¬ 
pears from the facts that B. E. Kile and M. H. Ailing 
owned 99% per cent of the stock of Kile and Morgan 
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Company, the remaining % per cent being owned by 
M. G. Atkin their bookkeeper. 

The Kiboling Company had outstanding 1810 shares, 
of which Kile owned 1483 shares and Ailing 173 shares, 
a total of 1656 shares or 91% per cent of the entire issue. 
Of the balance, 17 shares had been given by Kile as a 
Christmas present to his sister, Mrs. Thomas J. Boston, 
whose husband owned 137 shares and was employed as 
local manager in charge of the Kiboling property. I Kibol¬ 
ing Company was a voluntary trust, but had been con¬ 
sistently taxed as a corporation under the Income Tax 
Law. The trust was heavily indebted to Kile and 
Morgan Company, and Boston was heavily indebted to 
the trust. 

Kile and Ailing were sole trustees of the Kiboling 
Company; the two concerns occupied the same office, 
were managed and controlled by the same individuals, 
Kile and Ailing; at every meeting the stock held by the 
Bostons were voted with the stock of Kile and Ailing; 
and their shares were in effect under option to tfie trus¬ 
tees, as they must first offer them to the trustees. 

The court stated: 


“In a word, the minority interests, if! of any 
value at all, were negligible. In a practical, busi¬ 
ness, and financial sense, Kile and Ailing owned 
and controlled both concerns; and they had both 
through the debts of the trust to them land the 
debts of Boston to the trust, as well as through 
relationship of Boston and his wife, effective con¬ 
trol of the Kiboling Company. The tjwo con¬ 
cerns constituted an economic unit.” 

The court reversed the Board, and held the Concerns 
affiliated. j 

This decision was rendered on June 5, 1930, subsequent 
to the decision of the Board of Tax Appeal^ in the 
present case. The cases of M. W. S. Realty Qompany 
v. Commissioner, etc., 21 B. T. A. 133, and Bake? Lumber 
Company v. Commissioner, etc., 21 B. T. A. 124, decided 


! 
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by the Board on October 29, 1930, Samuel Bell & Sons, 
v. Commissioner, etc., 22 B. T. A. 793, decided March 
18, 1931, and Hennepin Holding Company v. Commis¬ 
sioner, etc., 23 B. T. A. 119, decided May 8, 1931, dis¬ 
close that the Board has been guided by the decision in 
Kile <& Morgan Company v. Commissioner, supra. 

The extent to which the Board has changed its position 
is clearly illustrated by the decision in Samuel Bell & 
Sons v. Commissioner, etc., supra. In this case the facts 
were: 

Employees of Samuel Bell & Sons owned 18 per cent 
of its stock; employees of Quaker City Flour Mills owned 
six per cent of its stock. It was stated as a fact that the 
employees never exercised their right to vote, did not 
attend stockholders' meetings, and executed no proxies. 
Employment was on a weekly basis. They held their 
stock under conditions similar to those impressed on the 
employees' stock in the present case. The Board held 
the companies affiliated under the Revenue Act of 1924. 

The decisions of the Board in M. W. S. Realty Com¬ 
pany v. Commissioner of Internal Revenue, supra, and 
Baker Lumber Company v. Commissioner of Internal 
Revenue, supra, are clearly in point. In the last named 
case the Board stated: 

“The effect of the decision in Kile & Morgan 
Company v. Commissioner, supra, is to hold that 
Congress meant to give a somewhat broader 
meaning to the expression—‘the same interests' 
than would be the case if it should be held to 
mean the same individual, partnership or corpor¬ 
ation. Such has been the ruling of this Board in 
Hagerstown Shoe & Legging Company 1 B. T. A. 
666; Rishell Phonograph Company 2 B. T. A. 
229 and other cases decided by the Board. 

“In other words, if Congress had wanted to 
restrict the ownership of 95 per cent of the stock 
before there could be affiliation, to the extent con¬ 
tended for by the respondent, it would have said 
in the second clause of Section 240 (c)—‘(2) If 
at least 95 per centum of the voting stock of two 


/ 


25 


or more corporations is owned by the same indi¬ 
vidual, or partnership or corporation or by the 
same individuals, partnerships or corporations.' 
It did not say that, however, but on the contrary 
continued to use the same expression—‘thp same 
interests' as had been used in former statutes." 

| 

The most recent decision is Hennepin Holding Com¬ 
pany v. Commissioner , supra . In the course of itfe opin¬ 
ion the Board stated: 


“With respect to the Plymouth Clothing House, 
it is shown that of its 3000 shares, 2784 were 
owned by H. J. Burton, his wife and son, and that 
the stockholdings of the son were received by him 
from his father, encumbered with annuities in 
favor of the latter and of the recipient's Another 
and two sisters. The ownership of this stock is, 
in our opinion, in the ‘same interests' owning the 
stock of the two petitioners. Of the balance of 
216 shares it is shown that 134 shares stood on the 
stock book in the name of one H. L. Tucker, then 
and for many years prior to that time a I valued 
employee of the corporation." 


Despite the fact that the 216 share minority interest 
represented 7.2 per cent of the total stock, and that these 
minority interests did not own any stock in the other 
corporations, the Board held that they were all affiliated 
within the meaning of Section 240 (c) of the Revenue 
Act of 1924. | 

It is our earnest conviction that the Good Manufac¬ 
turing Company and the Art Brass Company come clear¬ 
ly within the scope and intent of the second clause of 
section 240 (c) of the Revenue Act of 1924, and that 
they are justly entitled to have their income and profits 
taxes determined as affiliated corporations. 

Having.made separate returns for 1924, the rigl^t of the 
corporations to claim an affiliated status and to demand 
determination of their taxes on the basis of a consoli¬ 
dated return may be questioned, due to the provisions of 
section 240 (a) of the Revenue Act of 1924. • j 
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An election can only be made with knowledge of the 
fact that a right to make an election exists. The cor¬ 
porations were notified by the Commissioner of Internal 
Revenue in 1923 that they were not, even under the more 
elastic provisions of the Revenue Act of 1918, deemed 
affiliated corporations. This ruling had not been reversed 
at the time of filing the returns for 1924. The Revenue 
Act of 1924 had been enacted, but its provisions regard¬ 
ing affiliations were far less liberal, and the corporations 
naturally assumed that under its terms they were not 
affiliated. Consequently there was no election by them 
to file separate returns, as the election applied only to 
“corporations which are affiliated” under section 240 of 
the Act of 1924. 

The attention of the court is respectfully directed to 
the motion filed by the Petitioners, after the cases herein 
were decided by the Board, for the correction and en¬ 
largement of the Findings of Fact. This motion was 
granted in part and denied in part. It is submitted that 
the error of the Board was not fully corrected. 

In Bischofj v. Commissioner o] Internal Revenue , 27 
Fed. (2d) 91, the Circuit Court of Appeals for the 3rd 
Circuit held: 

“Even accepting as conclusive the Board’s find- 
! ings of primary facts, it sometimes happens that 
1 the reviewing court must inquire, as on writ of 
error, into the ultimate fact finding in order cor¬ 
rectly to determine whether the decision is validly 
supported by evidence and therefore in accord¬ 
ance with the law.” 

i 

The conclusions of fact of the Board are not supported 
by the evidence in this case. 

VII 

CONCLUSION 

For the reasons stated it is respectfully submitted that 
the determination of the United States Board of Tax 
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Appeals should be reversed and set aside, and judgment 
on the issues presented should be directed in favor of the 
petitioners herein. 

LOUIS E. SPIEGLER, j 
N. NORMAN MAYER, 

Attorneys for Appellants. 
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PREVIOUS OPINION 

The only previous opinion in the present cases 
is that of the Board of Tax Appeals (R. 49-51), 
which is reported in 15 B. T. A. 583. 

JURISDICTION 

The appeals herein involve deficiencies in cor¬ 
porate income taxes for the years 1920 and 1924 in 
the total sum of $6,232.76 and are taken from orders 
of redetermination entered bv the Board of Tax 
Appeals July 12, 1929. (R. 57, 58, 59.) The cases 
are brought to this Court by a consolidated petition 
for review filed November 16, 1929 (R. 61), pur¬ 
suant to the provisions of Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9,109-110. 

QUESTIONS PRESENTED 

1. Were Good Manufacturing Co., Art Brass 
Co., and Metal Crafters, Inc., affiliated during the 
year 1920 within the meaning of Section 240 (b) of 
the Revenue Act of 1918 ? 

2. Were Good Manufacturing Co. and Art Brass 
Co. affiliated during the year 1924 within the mean¬ 
ing of Section 240 (c) of the Revenue Act of 1924? 

3. Did the Commissioner of Internal Revenue 
possess the power to reverse a previous determina¬ 
tion holding that the appellants were not affiliated 
in 1920 and determine that they were affiliated dur¬ 
ing that year ? 


I 


3 

+ \ 

STATUTES AND OTHER AUTHORITIES INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: j 

Sec. 240. (b) For the purpose of this sec¬ 
tion two or more domestic corporations shall 

* be deemed to be affiliated (1) if one corpora¬ 
tion owns directly or controls through 
closely affiliated interests or by a nominee or 
nominees substantially all the stock; of the 
other or others, or (2) if substantially all the 

► stock of two or more corporations isj owned 

or controlled bv the same interests. 

Revenue Act of 1924, c. 234, 43 Stat. 253 :! 

t 7 7 

Sec. 240. (c) For the purpose of this sec¬ 
tion two or more domestic corporations shall 

* be deemed to be affiliated (1) if one corpora¬ 

tion owns at least 95 per centum of the vot¬ 
ing stock of the other or others, or (2) if at 
least 95 per centum of the voting stock of 
two or more corporations is owned I by the 
same interests. * * *. j 

► Treasury Department Regulations 45 (1920 

Edition): j 

Art. 633. When corporations are affili¬ 
ated. —Corporations will be deemecjl to be 
affiliated (a) when one domestic corporation 
owns directly or controls through 1 closely 
affiliated interests or by a nominee o|r nomi¬ 
nees substantially all the stock of the other 
or others, or (b) when substantially; all the 
stock of two or more domestic corporations 

* is owned or controlled by the same interests. 

The words “substantially all the stock” can 
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ilot be interpreted as meaning any particu¬ 
lar percentage, but must be construed ac¬ 
cording to the facts of the particular case. 

The owning or controlling of 95 per cent or 
more of the outstanding voting capital stock 
(not including stock in the treasury) at the 
beginning of and during the taxable year 
will be deemed to constitute an affiliation 
within the meaning of the statute. Consoli¬ 
dated returns may, how T ever, be required « 

even though the stock ownership is less than 
95 per cent. When the stock ownership or 
control is less than 95 per cent, but in excess 
of 50 per cent, a full disclosure of affiliations 
should be made, showing all pertinent facts, 4 

including the stock owned or controlled in 
each subsidiary or affiliated corporation and 
the percentage of such stock owned or con¬ 
trolled to the total stock outstanding. Such 
statement should preferably be made in ad¬ 
vance of filing the return, with a request for 
instructions as to whether a consolidated c 

return should be made. In any event such a 
statement should be filed as a part of the 
return. The words 4 ‘the same interests” 
shall be deemed to mean the same individual 
or partnership or the same individuals or ** 

partnerships, but when the stock of tw r o or 
more corporations is owntied or controlled by 
tw r o or more individuals or bv tw 7 o or more 
partnerships a consolidated return is not 
required unless the percentage of stock held * 

by each individual or each partnership is 
substantially the same in each of the affili¬ 
ated corporations. 


* 


Treasury Decision 4100, VI-2 C. B. 254 (Ap¬ 
proved November 12,1927) : ! 

Article 633 of Regulations 45 (1920 edi¬ 
tion), article 633 of Regulations 62, j* * * 
are hereby amended by omitting frcjm each 
of said articles the last sentence thereof, 
having to do with the definition of the words 
“the same interests. 77 

STATEMENT OF FACTS I 


Good Manufacturing Co., Inc., and Art Brass 
Company are New York corporations with their 
principal place of business in New York City. 
Metal Crafters, Inc., is a Pennsylvania corporation 
with its principal office in East Stroudsburg. 
(R. 47.) During the year 1920 stockholders own¬ 
ing 96% of the stock of Good Manufacturing Com¬ 
pany owned 90% of the stock of Art Bra&s Com¬ 
pany (R. 47), and these two companies Were ad¬ 
mittedly affiliated during that year (R. 49). Dur¬ 
ing the same period Art Brass Company ow T ned 
88% of the stock of Metal Crafters, Inc. (R. 47.) 

During the year 1924 stockholders owning 6% 
of the stock of Good Manufacturing Company 
owned no stock in Art Brass Company, anjd stock¬ 
holders owning 10% of the stock of Art Brass 
Company held no stock in Good Manufacturing 
Company. (R. 48.) ! 

The three appellants timely filed separate income 
and profits tax returns for the year 1920. jOn May 
24, 1923, the Commissioner of Internal Revenue 
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assessed additional income and profits taxes against 
Art Brass Company in the amount of $846.98 for 
1920 on the basis of its separate return for that year, 
but since making such assessment the Commissioner 
has not attempted to collect the amount thereof by 
distraint or otherwise. (R. 48.) 

On August 2, 1926, the Commissioner held that 
the three appellants were affiliated during the year 
1920 and asserted the deficiency in question for that 
year. (R. 48.) 

Good Manufacturing Company timely filed a 
separate income and profits tax return for 1924. 
At the time of such filing it had not been advised 
that the Commissioner had held that the three ap¬ 
pellants herein were affiliated during the year 1920. 
Upon audit of such return the Commissioner as¬ 
serted a deficiency of $56.16. (R. 48-49.) 

The several appellants appealed to the Board of 
Tax Appeals, where it was contended (R. 49-50) : 
(1) that the Commissioner, having assessed a tax 
on Art Brass Company for 1920 on the basis of its 
separate return, was thereafter estopped to reverse 
such action and hold that the three companies 
should have filed a consolidated return; (2) that 
the Commissioner erred in holding that Good 
Manufacturing Company and Art Brass Company 
were affiliated with Metal Crafters, Inc., in 1920; 
and (3) that the Commissioner erred in holding 
that Good Manufacturing Company was not affili- 
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ated with Art Brass Company during the year 
1924. i 

i 

The Board of Tax Appeals sustained the action 

of the Commissioner, and appellants have brought 

the questions thus presented to this Court for 

. 

review. ; 

SUMMARY OF ARGUMENT 

During the year 1920 stockholders owning 96% 
of the stock of Good Manufacturing Company 
owned 90% of the stock of Art Brass Company, 
and the Art Brass Company owned 88% of the 
stock of Metal Crafters, Inc. Thus “the $ame in¬ 
terests” owned “substantially all” 1 of the;stock of 
Good Manufacturing Company and Art Brass 
Company, and through ownership of the |stock of 
Art Brass Company controlled 88% of Metal 
Crafters, Inc. 

Therefore, the question presented is whether the 
88% control of the stock of Metal Crafters, Inc., 
was a control of “substantially all” the jstock of 
that company within the meaning of Section 240 
(b) of the Revenue Act of 1918, supra. 

The border line between “substantiallv all” and 

•/ i 

less than “substantially all” lies somewhere be¬ 
tween 85% (Burnet v. Bank of Italy (C. CJ A. 9th), 

1 Good Manufacturing Company 96% and Art Brass Com¬ 
pany 90%. No question concerning the right of these two 
companies to file consolidated returns having been raised 
(R. 49), the question whether 90% constituted ^substan¬ 
tially all ” was not presented. 

82733—31-2 



46 F. (2d) 629, 630) and 95% (Article 633, Regula¬ 
tions 45, supra). Generally speaking, it is to the 
interest of the Treasury Department that the courts 
hold that “substantially all” is as near 95% as 
possible. Therefore the respondent does not urge 
that, 88% is “substantially all” but submits the 
question to this Court for decision. 

During the year 1924 stockholders owning 6% of 
the stock of Good Manufacturing Company owned 
no stock of Art Brass Company, and stockholders 
owning 10% of the stock of Art Brass Company 
owned no stock of Good Manufacturing Company. 
Neither corporation owned any stock of the other. 
It therefore follows that neither one corporation 
nor “the same interests” “owned 95 per centum of 
the voting stock” of the other corporation within 
the meaning of Section 240 (c) of the Revenue Act 
of 1924, supra. 

The Commissioner of Internal Revenue may at 
any time within the statutory period of limitations 
reverse a previous ruling and redetermine a tax. 
Sweets Co. of America v. Commissioner (C. C. A. 
2nd), 40 F. (2d) 436, 438. 

ARGUMENT 

I 

Good Manufacturing Co. and Art Brass Co. were affiliated 
with Metal Crafters, Inc., during the year 1920 

Appellants contend (Br. 10) that the Art Brass 
•Company and Metal Crafters, Inc., were not affili- 
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ated during 1920 within the meaning of Section 240 
of the Revenue Act of 1918. : 

Under the provisions of Section 240 (b) of the 
Revenue Act of 1918, supra, before the Commis¬ 
sioner of Internal Revenue may compel I two or 
more corporations to file consolidated returns it 
must appear (1) that one corporation “owns di¬ 
rectly or controls through closely affiliated interests 
or by a nominee or nominees substantially all the 
stock of the other or others/’ or (2) that “shibstan- 

i 

tially all the stock of two or more corporations is 

owned or controlled by the same interests.”! 

During the year 1920 stockholders owning 96% 

of Good Manufacturing Company owned 90% of 
the stock of Art Brass Company, and Aift Brass 
Company owned 88% of the stock of Metal (Drafters 

i 

Company. (R. 47.) It will thus be seen that the 
“same interests” owned “substantially all” 2 the 
stock of Good Manufacturing Company gnd Art 
Brass Company and, through their ownership of 
the stock of Art Brass Company, controlled 88% of 
the stock of Metal Crafters, Inc. Therefore, the 

j 

ultimate question is whether the 88% control of the 
stock of Metal Crafters, Inc., was a control !of “ sub¬ 
stantially all” the stock of that company, j 

In the case of Burnet v. Bank of Italy (C. C. A. 
9th), 46 F. (2d) 629, 630, the Commissioner con¬ 
tended and the court held that 85% does jnot con- 

2 See footnote (1), page 7. 


stitute “substantially all” 3 and the respondent 
submits that the decision in that case is in accord¬ 
ance with the law. On the other hand, it is clear 
that 95% does constitute “substantially all.” Ar¬ 
ticle 633, Regulations 45, supra. It necessarily fol¬ 
lows that the border-line between “substantially 
all” and less than “substantially all” lies some¬ 
where between 85% and 95%. 

In this connection the attention of the Court is 
invited to the fact that while affiliation was orig¬ 
inally required in order to prevent corporations 
from creating subsidiaries and artificially appor¬ 
tioning thereto a part of their net profits in order 
to avoid much of the excess-profits taxes imposed 
on income falling within the higher brackets ( Peli¬ 
can Ice Co. v. Commissioner (C. C. A. 5th), 37 F. 
(2d) 285, 286), the statute has quite generally op¬ 
erated to the advantage of the taxpayer. 4 There¬ 
fore, as a general proposition, it is to the interest 

3 Other courts have held that 77 to 84% ( United States v. 
Cleveland , P. <£* E. R. Co. (C. C. A. 6th), 42 F. (2d) 413, 
419); 83 y s % {Jos. Denunzio Fruit Co. v. Commissioner 
(C. C. A. 6th), 49 F. (2d) 41); 80% {Wadhams & Co. v. 
United States, 67 C. Cls. 235); 75% ( American Auto Trim¬ 
ming Co., Michigan, v. Lucas (App. D. C.), 37 F. (2d) 801, 
803); Alameda Inv. Co. v. McLaughlin (N. D. Calif.), 
28 F. (2d) 81), and 73% {National Tajik & Expo-rt Co. v. 
United States (S. D. Ga.), 35 F. (2d) 381), do not constitute 
“ substantially all ” the stock of a corporation. 

4 Taxpayers have sought affiliation in the following cases: 
Commissioner v. Adolph Hirsch <& Co. (C. C. A. 2nd), 30 
F. (2d) 645; Alameda Investment Co. v. McLaughlin (N. D. 
Calif.), 28 F. (2d) 81; American Auto Trimming Co., Mich¬ 
igan, v. Lucas (App. D. C.), 37 F. (2d) 801; Burnet v. Wil- 
shire Oil Co. (C. C. A. 9th), 46 F. (2d) 975; Burnet v. Bank 
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of the Treasury to have the courts hold that the 
percentage constituting “substantially all” is as 
near 95% as possible. For this reason the Com¬ 
missioner does not contend that 88% is “isubstan- 

i 

tially all” but submits the question to the Court 

i 

for its decision, with the advice that a decision in 
favor of the taxpayer here would generally oper¬ 


ate to the advantage of the Government 


in other 


cases. 


The position here taken is consistent ^vith the 
position taken by the Government in the case of 
Handy & Harman v. Burnet, S. Ct., No. 14^ October 
Term, 1931, now pending in the Supreme!Court of 


of Italy (C. C. A. 9th), 46 F. (2d) 629; Commissioner v. 
City Button Works (C. C. A. 2nd), 49 F. (2d) 70$; Commis¬ 
sioner v. Richfield Oil Co. (C. C. A. 9th), 42 F.| (2d) 360; 
Commissioner v. Gong Bell Mfg. Co. (C. C. A. 2nd), 48 F. 
(2d) 205; Commissioner v. Crescent Leather Coi (C. C. A. 
1st), 40 F. (2d) 833; Jos. Demmzio Fruit Co. v. Commis¬ 
sioner (C. C. A. 6th), 49 F. (2d) 41; Ely Shoe Co. v. United 
States (C. Cls.), 44 F. (2d) 273; J. Rogers Flannery & Co. 
v. Commissioner (C. C. A. 3rd), 42 F. (2d) 111, certiorari 
denied, 282 U. S. 889; Goldstein Bros. Amuseyient Co. v. 
White (Mass.), 33 F. (2d) 787; Great Lakes Hotel Co. v. 
Commissioner (C. C. A. 7th), 30 F. (2d) 1; Howes Bros. 
Hide Co. v. Commissioner (C. C. A. 1st), 49 El. (2d) 878; 
Kile tC‘ Morgan Co. v. Commissioner (C. C. A. 1st), 41 F. 
(2d) 925; Mahoning Coal R. Co. v. United States (N. D. 
Ohio), 41 F. (2d) 533; reversed, 51 F. (2d) 208; Montana 
Mercantile Co. v. Rasmusson (Mont.) 28 F. (2d)| 916; Onon¬ 
daga Company v. Commissioner (C. C. A. 2nd)^ 50 F. (2d) 
397; Peavy-Wilson Lumber Co. v. Commissioner (C. C. A. 
5th), 51 F. (2d) 163; Pelican Ice Co. v. Commissioner 
{C. C. A. 5th), 37 F. (2d) 285; United States vi. Cleveland , 
P. & E. R. Co. (C. C. A. 6th), 42 F. (2d) 413; Wadhams 
<& Co. v. United States , 67 C. Cls. 235. 





the United States and argued on October 19,1931, 
wherein it contends that the word “control” means 
a legally enforcible control of “the stock” of the 
several companies as distinguished from a general 
business control. However, should the Supreme 
Court decide the Handy & Harman case against 

/ 

the Commissioner, thus holding that something less 
than a legally enforcible control satisfies the re¬ 
quirements of the statute, it would follow that the 
decision of the Board of Tax Appeals in this case 
should be sustained even though this Court should 
reach the conclusion that 88% is not “substantially 
all. ” It is suggested, therefore, that in event this 
Court is in doubt as to whether the decision of the 
Board of Tax Appeals should be sustained, it defer 
its decision until the decision of the Supreme Court 
is handed down in the Handy & Harman case . 

II 

Good Manufacturing Co. and Art Brass Co. were not 

affiliated in 1924 

Appellants contend (Br. 20) that Good Manu¬ 
facturing Company and Art Brass Company were 
affiliated in 1924 within the meaning of Section 240 
of the Revenue Act of 1924. 

Under the provisions of Section 240 (c) of the 
Revenue Act of 1924, supra, before two or more 
corporations are entitled to affiliation it must ap¬ 
pear (1) that “one corporation owns at least 95 per 
centum of the voting stock of the other or others, ’ ’ 
or (2) that “at least 95 per centum of the voting 
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stock” of the two or more corporations is owned by 
the same interests.” (Italics supplied.) 

During* 1924 stockholders owning 6% of the stock 
of Good Manufacturing Company owned no stock 
in Art Brass Company, and stockholder^ owning 
10% of the stock of Art Brass Company owned no 
stock in Good Manufacturing Co. (R. 148.) It 
necessarily follows that one corporation did not own 
95% of the voting stock of the other corporation, 
nor did “the same interests” 5 own 95% of the stock 

i 

of the other corporation. Under such! circum¬ 
stances the Board of Tax Appeals necessarily held 

5 Article 633 of Treasury Regulations 45, supra , defines 
the “ same interests ” as including only those stockholders 
who hold stock in the several corporations in substantially 
the same proportion. This administrative interpretation 
of the u same interests *' was approved and applied by this 
Court in Lafayette-South Side Bank v. Commissioner, 33 
F. (2d) 646, 647-648, and in American Auto Tnmming 
Co., Michigan, v. Lucas, 37 F. (2d) 801, 803. Tp the same 
effect see: Commissioner v. Adolph Hirsch <& Cd\ (C. C. A. 
2nd), 30 F. (2d) 645, 646; Commissioner v. City Button 
Works (C .C. A. 2nd), 49 F. (2d) 705, 706; Goldstein Bros. 
Amusement Co. v. White (Mass.), 33 F. (2d)j 787, 788; 
Montana Mercantile Co. v. Rasmusson (Mont.), 28 F. (2d) 
916. 

It is to be noted, however, that the Board of Tkx Appeals 
refused to follow the administrative interpretation of the 
meaning of the phrase “ the same interests ” (seej Appeal of 
Rishell Phonograph Co., 2 B. T. A. 229, 233; \ Appeal of 
Midland, Refining Co., 2 B. T. A. 292, 296; Appeals of Jordan 
Marsh Co. et al., 3 B. T. A. 533, 557; Appeal of Germantown 
Braid Co ., 3 B. T. A. 1336; Adolph Hirsch cfi Co. v. Commis¬ 
sioner, 7 B. T. A. 707, 711; Century Music Publishing Co. v. 
Commissioner, 12 B. T. A. 647, 651; Wilshire OH Co., Inc., 
v. Commissioner, 13 B. T. A. 1150, 1153-1154) ; with the 
result that affiliation was allowed under the Bo&rd ? s inter- 
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that the two corporations were not entitled to file 

consolidated returns for the vear 1924. The John 

%/ 

B. Morris Foundry Company v. Commissioner 
(C. C. A. 6th), decided October 9,1931, reported in 

C. C. H. Fed. Tax Service (1931), Vol. Ill, p. 9063. 

Ill 

The Commissioner of Internal Revenue had the power to 
reverse his previous determination and hold that the 
appellants were affiliated in 1920 

Appellants contend (Br. 16) that the Commis¬ 
sioner having in his possession only those facts 

pretation of the meaning of the phrase “ the same interests,” 
but the Commissioner could not compel affiliation under the 
Board's interpretation of the statute by reason of his regula¬ 
tions. Therefore, on November 12,192T, the regulations were 
amended by deleting the above definition from Treasury 
Regulations 45 (T. D. 4100, VI-2 C. B. 254). However, 
since the administrative interpretation had by that time 
been presumptively approved by Congress the Commis¬ 
sioner was! without power to change the law and the at¬ 
tempted amendment had no retroactive force. Swift <& Co. 
v. United States (C. Cls.), 38 F. (2d) 365, 3T3. Since judi¬ 
cial approval of the administrative interpretation by the 
Commissioner was obtained in Commissioner * v. Adolph 
Eirsch <& Co. (C. C. A. 2nd), 30 F. (2d) 645, both the Com¬ 
missioner and the Board of Tax Appeals have consistently 
applied the original administrative interpretation of the 
statute. See Island Petroleum Co. v. Commissioner. 17 
B. T. A. 1, 10; Conley Tin Foil Corporation v. Commis¬ 
sioner^ 17 B. T. A. 65, 71-72; Howes Brothers Hide Co. et al. 
v. Commissioner , 17 B. T. A. 129, 134^135; St. Louis Bridge 
Co. et al. v. Commissioner , 17 B. T. A. 185, 196; D. J. & T. 
Sullivan, Inc., v. Commissioner, 17 B. T. A. 1258, 1260; Kile 
& Morgan v. Commissioner , 17 B. T. A. 1371, 1375; Me¬ 
nominee Bay Shore Lumber Co. v. Commissioner, 18 B. T. A. 
499, 502-503. 
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which were in his possession when he determined 
that the appellants were not affiliated in i920 was 
subsequently estopped to reverse that determina¬ 
tion and hold that they were affiliated during that 
year. j 

The Circuit Court of Appeals for thej Second 
Circuit in Sweets Co . of America v. Commissioner, 
40 F. (2d) 436, 438, and the Circuit Court of Ap¬ 
peals for the Fifth Circuit in John M. Parker Co. v. 
Commissioner, 4S F. (2d) 254, 256, have 'held di- 

i 

rectly against appellants, and these decisions are in 
line with the decision of this Court in Harr it on v. 
Lucas, 41 F. (2d) 429, 430. ] 

i 

CONCLUSION | 

It is submitted that the decision of the Board of 
Tax Appeals with respect to affiliation during the 
year 1924, and with respect to the right of the Com¬ 
missioner to reverse a previous ruling, is clearly in 
accordance with the law and should be affirmed. 
With respect to the question whether 88% consti¬ 
tutes “substantially all” within the meaning of 
Section 240 of the Revenue Act of 1918, the re¬ 
spondent merely submits the matter for the Court’s 
decision. 

i 

Respectfully, 

G. A. Yoijngqtjist, 
Assistant Attorney General. 

Sewall Key, 

John H. McEvers, 

Special Assistants to the Attorney General. 

October, 1931. 
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